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Foreword
By Jimmy Carter

Times have changed.  Public awareness about corruption and its corrosive effects has increased substantially 

since I signed into law the U.S. Foreign Corrupt Practices Act in 1977. Now many other countries are passing 

legislation to combat corruption and comply with international agreements such as the Organization of American

States’ Inter-American Convention Against Corruption. 

legislation providhavitizenscan
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Knowledge is power, and transparency is the remedy
to the darkness under which corruption thrives.

Jamaica’s efforts to approve two new laws to increase





to Mr. de Speville, is vital. Finally, citizens must be
encouraged, through public education, to play a key role.
The Corruption Prevention Commission can coordinate
and implement this strategy, but only if the necessary
authority and resources are made available. 

Government ethics laws, including conflict of 
interest reviews, are vital “in promoting the reality and
the perception of integrity in government by preventing
unethical conduct before it occurs.” This, according 
to Mark Davies in his Ethics in Government and The
Issues of Conflicts of Interest, is the crux of a 
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The Corruption Prevention Act 2000 and the tabling
in Parliament of the Access to Information Act

2001 came at the close of a decade of sustained crises in
Jamaican democratic governance. In reviewing and
assessing these new tools for increased transparency, one
must consider the political and institutional framework
in which they will be applied. This paper analyzes the
decline of traditional mechanisms of representation and
the rise of new forms of citizen participation in Jamaica
in the context of social, economic and international
changes and finds that, for any initiatives to be success-
ful, there must be a transformation and strengthening of
relevant government institutions. This paper concludes
with an analysis of the Jamaican government response
through legislation, to address corruption and increase
access to information.

Overview

The decade of the 1990s opened with considerable
public disaffection with the Jamaican government’s 

decision to increase the salaries of parliamentarians. 
It closed with three days of violent nationwide protests
and demonstrations triggered by the government’s
announcement of increases in fuel taxes. The core of the
continuing crises, of which these were but two manifes-
tations, lay in the contradiction between a centralized
parliamentary system, an exclusionary social order and 
a stagnating formal economy on the one hand, and an
increasingly democratised and assertive citizenry that has
outgrown the limits of the existing system, on 
the other.

This contradiction has not been lost on the 
country’s political leadership. In the aftermath of April
1999 riots, Prime Minister P. J. Patterson acknowledged
the emergence of “the new Jamaican: proud, informed,
assertive… shaped and moulded by … [the] technologi-
cal, social, political and economic” forces of liberalisa-
tion and globalisation. This new Jamaican citizen could
no longer be confined within what Patterson himself
described as “the old non-inclusive, often undemocratic
methods of sharing power and managing power that
have evolved in post-independence Jamaica in 
political parties, the Parliament, the Cabinet, church
organisations, the bureaucracy, organs of the state, 
private sector firms, and community groups.” Either 
“our approach to governance changes” to become more
open, inclusive and participatory, the Prime Minister
concluded, “or we will become part of the problem to
be swept aside by the emerging new social order.” Here
in lies the essence of the continuing crises - the emerg-
ing new and the enduring old (with its positives and
negatives) are in constant contention, neither able to
overcome the other, and neither able to coexist 
comfortably with the other.

Jamaican Democracy In Context

On any generally accepted measure Jamaica is a
‘consolidated democracy.’i For well over a half a

century, governments have been chosen and removed
through relatively free and fair elections. No govern-
ment has ever bes h3lbamesded bypopuala u(prasin,r )TjT*miolinary copl oe entr- constitutional meons.Onf the
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‘boss-employee’, ‘parent-child’, ‘hero-crowd’ 
relationships, reproducing the colour, class, racial 
and educational hierarchies of the wider social structure.
Compliant following of strong leaders was a norm 
which produced results, and from which there was 
neither sustained nor successful dissent.

The era of globalisation brought changes as society
and economy became more open, and as individual
Jamaicans became more exposed to the Information
Age.ix In these circumstances, a mismatch was bound to
develop between traditionally centralized, hierarchical,
exclusionary and non-participatory mechanisms of voice
and representation on the one hand, and the less com-
pliant, more critical, more participatory, more assertive
and qualified Jamaican citizen, on the other. This incon-
gruity would have developed even if the political and
state structures were performing perfectly and the econo-
my was growing. Hence, the solution to bad governance
is not simply good or better economic performance,
though this is highly important. The solution must also
entail transformation of the institutions of democratic
governance to meet the enhanced needs and the
increased potential of “the new Jamaican”.

These needs and this potential arise from a 
number of conditions. For example, the “new
Jamaican” accesses mass media and is exposed to
information, discussion and images of life elsewhere
in ways and to an extent undreamed of at the time 
of independence less than 40 years ago. The average
“new Jamaican” is more educated, more travelled,
more in touch with Jamaicans abroad, more in 
contact with visitors to Jamaica, younger and, 
very importantly, more urbanized than her parents 
or grandparents.

On many indicators, Jamaican exposure to 
modern means of communication and transparency is

well above both global and developing world



turnout, traditionally a main indicator of the legitimacy
and effectiveness of existent institutions of democratic 
governance, has steadily declined.xi Low turnout, of
course, reflects a Caribbean and global trend revealing 
a near universal discontent with the gap between 
democratic values and democratic regimes.xii

Democratic governance and conventional participation
in Jamaica has been particularly ineffectual in rectifying
three important problems: 

1. High levels of corruption,

2. Abuses of the rule of law, and

3. Party centralism. 

Corruption had been identified as
a serious problem both in official docu-
ments as well as in public perception.
The award of public contracts, the dis-
posal of public assets, the allocation of
scarce benefits, ‘influencing buying’ 
and ‘influence selling’ for private gain - each of these has
been documented as arenas in which corruption
thrives.xiii Allegations have been made against party and
government officials, officers in the police and security
forces, and private sector and trade union functionaries.
Rarely has there been a prosecution, much less convic-
tion and punishment of any significant person for cor-
ruption. Understandably therefore, the Jamaican public
regards corruption as a key problem facing Jamaican
democracy.xiv This is not far different from the interna-
tional perception of corruption in Jamaica.xv

Unquestionably, a major consequence of inaction or
ineffective action by the authorities in coming to grips
with this problem is widespread cynicism and lack of
confidence in conventional channels of democratic 
governance. A major precondition for strengthening
democratic renewal in Jamaica is, therefore, substantial
reduction in levels of corruption.

A second source of democratic malaise is the 
erosion of the rule of law. Violent crime, in particular
murder, has placed Jamaica far above the global 
average and ranks Kingston as one of the murder capitals
of the world. Drug-related gang warfare is one major
contributor to this situation and trafficking in illegal
arms is a critical component of the illicit narcotics trade.
Credible allegations of excessive use of lethal force by
the police are widespread. 

In this context, the inadequacy of available means 
of citizen redress and ineffective public oversight of the

police force undermine communi-
ty confidence in the criminal jus-
tice system. “Vigilantism” and
informal community justice is
fuelled by the slowness of law
enforcement system’s to identify,
apprehend, prosecute, convict
and adequately punish wrong-

doers. Exacerbating this situation are deplorable prison 
conditions, inordinate delays in the court system and
inconsistent, class-influenced sentencing practices.xvi

More effective interventions in eradicating abuses in
the rule of law are among the essential conditions for
preserving and deepening Jamaican democracy. It is one
of the clearest areas in which the inadequacy of existing
channels of citizen voice, participation and government
accountability leads to erosion of confidence in the
established system and the rise of alternative centres of
extra-legal community power.

The third area in which conventional participation
has failed, with deleterious consequences for democracy,
relates to the established political parties. By and large
these are falling short in renewal, amongst the younger
age cohorts and the middle social strata, thereby 
damaging their capacity to aggregate the interests and
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renewal in Jamaica is, therefore,
substantial reduction in 

levels of corruption.



reflect the voice of important groups. This is occurring
for a number of reasons. For instance, the traditional
leader-centred culture of these organizations continues
to discourage, even penalise internal dissent from party
positions endorsed by the leader.xvii

Moreover, the absence of any
effective regulatory framework for
the political parties contributes to
weakening democratic governance.
No criteria need be met to qualify
as a bona fide party. Financial
statements and accounts need not
be lodged with any regulatory body
nor published to the membership. The sources of party
funding, in particular with respect to the identities and
contributions of donors, remain secret. Private individu-
als or corporations are not required to declare political
contributions - even in companies whose shares are 
traded publicly. The lack of transparency reduces 
effective accountability and facilitates corrupt influence
peddling as well as gift giving. There can be no question
that appropriate policy intervention and cultural change
in the political parties are important conditions for
arresting the decline of the parties and thereby 
strengthening Jamaica’s democracy.

The Changing Environment -
The Rise of Non-Conventional
Participation

C



is compelled to seek non-conventional forms of 
participation. These can be neither long ignored nor 
suppressed without damaging the fabric of democratic
governance. Compromise, accommodation and empow-
erment of the informal sector are the only sustainable
approaches consistent with strengthening democratic
governance.

What is required is an across-the-board 



authorities and service providers are obliged to respond,
shall undoubtedly sustain the “road-block” as a popular
means of non-conventional participation.

In other ways, civil society
in Jamaica is undergoing
transformation, such as with
the now visible density of
community-based organiza-
tions. Recent research identi-
fied over five thousand such
bodies in Jamaica, of which
almost 60% are confirmed to be either active or partially
active. Interestingly, it appears that the number of these
organizations has grown substantially during the 1990s,
i.e. during the very same period that long established



effect to the provisions of the Convention introduced
into the Parliament. Appropriately, the proposed 
legislation was referred to a Joint Select Committee of
the House of Representatives and the Senate. This
Committee held open hearings on six occasions and
received public submissions from four organizations.

In January 2000, the Joint Select
Committee submitted its Report. Through
much of 1999 and 2000 the proposed act
attracted public discussion and the
Parliamentary debate concluded with the
passage of the Bill in December 2000. The
time spent on debate and representations 
outside and within Parliament was well
spent as the final act incorporated a number
of substantial amendments to the
Government’s original proposals, making
the Bill far more satisfactory. Amongst the
more important amendments to the initial
legislation put before Parliament by the
Government were the following:

1. the deletion of the “gag clause,” which would have
had the effect of punishing the press for publishing
certain types of information relating to allegations
of corruption;

2. the broadening of the definition of corruption to 
embrace acts by private sector individuals, and not 
just public servants;

3. the granting of authority to the Corruption 
Prevention Commission to conduct investigations 
on its own initiative, and not be required to await a
complaint as originally proposed;

4. the inclusion of an explicit (rather than implied) 
obligation in the law requiring the Commission to 
make an Annual Report public by laying it before 
Parliament.

All in all, over thirty significant changes and amend-
ments were made to the original bill.

Yet, significant flaws remain in the law and one 
year after the passage of the legislation, the regulations
without which the Corruption Prevention Commission
cannot begin its work have yet to be passed. In regard
to continuing weaknesses in the Act, three might be

mentioned. One is the continuing, though considerably
narrowed, difference in regimes to which the
Parliamentary and the non-Parliamentary public
servants are subjected under the Integrity and the

Corruption Prevention Commissions, respectively. An
example of this difference is that alleged breaches of the
corruption prevention law by civil servant “shall” be
reported to the Director of Public Prosecutions whereas
breaches by Parliamentarians under integrity legislation
“may” be reported.

The second is the silence of the law on the question
of gifts to political parties, though it is some comfort
that the Joint Select Committee in its report recom-
mended that “the matter of declaring gifts… should be 
a subject matter for legislation… as soon as possible”.
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The third deficiency lies in the failure of the 
legislation to impose on the Corruption Prevention
Commission any statutory obligation to ensure public 
education and public involvement in the anti-corruption
process.

Overall, the history of the Corruption Prevention
Act contains important lessons regarding the dynamics
of Jamaican politics. First, general public dissatisfaction
with the performance of the country’s democratic 
institutions, processes and leadership is a necessary, but
inefficient foundation for reform. Secondly, popular 
discontent, heightened in this case by a perception of
widespread corruption, has no impact on law-making 
or institutional reform unless it 
is accompanied by continual 
and multi-dimensional lobbying
from influential “special inter-
ests” and civil society groups.
Even then, public pressure has 
to be sustained and private 
representations directed at 
appropriate points in the system
in order to progress from draft bill to amendments, to 
competent appointments, to key institutions, to the 
allocation of adequate resources, to the enactment of
effective enabling regulations, to the consistent 
application of the “new approach”, and finally to the
implementation and enforcement. It was this blueprint
of sustained public pressure and sensitive private 
diplomacy from civil society that allowed the Corruption
Prevention Act to advance to this point. Hence, more 
of this formula is necessary to push the process forward
in relation to effective implementation of the Act and
to make meaningful the proposed Access to 
Information Legislation.

Without this form of partnering, the more modern
and democratic tendencies and individuals within the

system of governance may succumb to the forces of 
conservatism, bureaucracy, corruption and inertia. The
inevitable result is paralysis in the implementation and
enforcement stages. This paralysis is the more deleterious
to Jamaican democracy as it is invariably accompanied
by a call for urgent change and impotent declarations
from Government officials of their determination to
effect democratic reforms.

Recently, numerous reform processes have, to 
varying degrees, fallen victim to the contradiction
between word and deed, talk and action, legislation 
and implementation. Amongst these are Police Reform,
Electoral Reform, Parliamentary Reform, Constitutional
Reform, Labour Market Reform, and Financial Sector

Reform. These and other neces-
sary reform initiatives have
invariably been accompanied or
justified by numerous “blue rib-
bon” Task Forces, Committees
and Commissions composed of
leading representatives of 
the private sector, civil society
and government. 

It is not that these reform initiatives and 
committees achieve nothing. Much enlightened new
legislation has been passed, e.g. the Bail Act, the Justice
Reform Act, the Amendments to the Jamaica
Constabulary Force Act, the repeal of the Suppression of
Crime Act, and the Amendments to the Representation
of the People Act. Nor is it the case that no innovative
institutions have been established. The setting up of the
office of Utility Regulation, the Police Public
Complaints Authority, the National Contracts
Commission, the Offices of the Contractor General 
and the Public Defender all testify to some action being
taken. But in each case, to one degree or another, there
is a “democratic deficit” constituted of one or another 
of the following:

Transforming Jamaican Democracy Through Transparency

It was this blueprint of sustained
public pressure and sensitive private

diplomacy . . . that allowed the
Corruption Prevention Act to

advance to this point.
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1. inordinate delay between recommendations and 
action;

2. inadequate resource allocation;

3. insufficient attention to public education and 
involvement;

4. dilution of strong measures;

5. little or no enforcement of sanctions against politi-
cians and private sector elites for breaches of law.

The last deficit, perhaps most corrosive to Jamaica’s
democratic governance, helps to bring the entire system
of authority into disrepute and fuels anarchic tendencies.
One case in point relates to the existing anti-corruption
regime, in particular to the ineffectiveness of the
Parliamentary (Integrity of Members) Act 1973. This
Act requires each Member of Parliament to make an
annual statutory declaration of income, assets and 
liabilities to an Integrity Commission. In its Report to
Parliament in 2000, the Commission revealed that 38
such declarations remained outstanding for the period
1987-1999. The breaches of the Act were of a bi-parti-
san character - the report named 6 JLP MPs and 6 PNP
MPs as in breach, including Ministers and former
Ministers on either side. Moreover, the Report identified
one JLP ex-Minister as having sent in only one of the 12
annual declarations due from him and one current PNP
Minister as in breach for eight of eleven years between
1989-1999. For the year 1st January 2000 to 31st
December 2000, the Integrity Commission Report 
identified 15 Parliamentarians (of 81) as being reported
to the Parliamentary leaders under the terms of the Act
for failing to reply to correspondence and/or submit
financial statements as requested by the Commission.
Amongst the 15 members reported were two (the Leader
of the Opposition and the Speaker of the House) of the
four Parliamentary Leaders themselves! Yet in not one 
single case was any penalty as provided for in the act applied

for a breach of the law. Perhaps even more notable, this
matter has not received any significant consideration in
the media nor been taken up in any sustained way by
civil society.

Obviously, in a situation where existing law is 
inadequately enforced, passing new legislation by itself
will be to no avail. This is particularly true when the
new laws are hinged on governmental compliance.
Indeed the passage of new legislation in the face of 
non-enforcement of existing laws may fuel rather than
diminish public cynicism, as well as intensify declining
confidence in the capacity of the old order to contribute
to its own transformation. Experience is now irrefutable
that transformation requires the continued awakening of
civil society, the private sector and democratic tenden-
cies in the governmental system to higher levels of
activity and organization in both conventional (letter-
writing and call-ins to talk shows) and unconventional
forms (protests and demonstrations). Only in this way
can existing and new legislation really have a decisive
impact in transcending the old approach and facilitating
the long delayed birth of a more modern and 
participatory democratic order.

Conclusion

There can be no doubt that Jamaican democracy is 
in urgent need of transformation. The core 

institutions of democratic governance - the electoral sys-
tem, the executive, the legislative, the criminal 
justice as well as the political parties and civil society
bodies - performed well in the past and established
Jamaica as a leading democracy. Within recent times,
however, democratic institutions have suffered serious
decay. Popular dissatisfaction with the performance of
the system has grown and there is a widespread recogni-
tion of the need for Jamaican democracy to become
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Introduction

Corruption is a corrosive influence on good 
governance, democratic institutions, citizens’ 

security and human rights. Thus, the subject must be
viewed in the broadest terms. It is insufficient to 
confront governance or security issues without simulta-
neously attending to the underlying issue of corruption.
This paper seeks to identify the linkages and then 
disaggregate the responses, between corruption and
Jamaica’s continuing social ills.

Scope of Corruption

Corruption, its narrower and more legalistic meaning,
denotes the payment of bribes for the award of 

contracts or the performance of functions. In its broader
definition, as given in the Shorter Oxford Dictionary, it
means the “perversion of integrity by bribery or favour.”
In its simplest terms, corruption is the misuse of office or
power, or the exercise of discretion, or influence for 
personal gain, or partisan advantage. As is clear from the
breadth of definitions, corruption can occur in many
forms, from the, perhaps, clearest offence of bribery to the
more subtle conflict of interest and influence trafficking.

In addressing corruption, one must examine not only
the role of government and public bodies, but also assess
the notable influence of the private sector. Although 
corruption is readily recognised and may be generally 
condemned where it involves the procurement of public
contracts, it also involves the misuse of functions in the
private sector. In contemporary societies where corporate 

bodies exercise vast powers and where numerous and
important public functions have been privatised, the
effect of corruption within the private sector is of 
increasing significance. Moreover, in most instances 
of corruption in the public sector, there is private
sector complicity.

In a modern society, a wide variety of citizens’
actions and business activities are governed and 
controlled by regulations made by public authorities.
Many of these regulations are complex and give to offi-
cials the opportunity to interpret their scope and effect,
as well as the discretion to determine their application
in individual cases. Even in the absence of regulatory
provisions, access to goods, services and information is
controlled in large measure by government agencies and
corporate bodies. As the competition for these goods
and services intensifies, this monopolization gives wide
scope for corrupt practices.

Although proliferation of regulations can facilitate
corrupt practices through increased opportunities for 
discretion by officials, the official motive for their 
creation is, in most cases, probably unrelated to the 
corruption that ensues. The consequence, however, 
is often that the complexities of the system may be
deliberately used to create delays and frustration, thus
making the anxious users of the system more amenable
to paying bribes to secure their objectives. In many
cases, applications are delayed for inordinate periods,
and it is generally known that they will only be expedit-
ed if official “expedition fees” are paid to the officers or
employees with the responsibility to see to their progress.
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Relevant Human Rights Principles



Derogation From Human Rights
Principles

In the Preamble to the Inter-American Convention
Against Corruption adopted in March 1996, the

Member States of the Organisation of American States
declare their conviction that: “corruption undermines
the legitimacy of public institutions and strikes at socie-
ty, moral order and justice, as well as the comprehensive
development of peoples.”

Corruption tends to produce and often results in a
variety of harmful consequences, such as:

1. the appointment of persons or the grant of 
benefits to persons who are not
the most needy or deserving;

2. the selection of persons to sup-
ply goods or services who may
provide them at prices which are
not competitive or of a quality
which is unsatisfactory;

3. the reduction of growth in the
economy because of the consequent waste of 
public resources and, therefore, a diminution of 
the State’s ability to provide its citizens with decent
living standards;

4. the distortion of the priorities in public programmes
so that public funds are devoted to schemes which
are more likely to attract bribes or facilitate “kick-
backs” than to advance the welfare of citizens;

5. the reduction in tax revenue through improper
application of the powers granted to tax 
administrators; and

6. the discouraging of investments by honest 
entrepreneurs who will not indulge in the 
corrupt practices.

In a developing country, such as Jamaica, where
there are very limited resources and scarce benefits for
distribution, corruption is particularly pernicious in its
effect. In a general way it creates inefficiency and inten-
sifies poverty. In particular cases it discriminates against
the honest and treats the dishonest with favouritism. It
is antithetical to the principles of fairness, equality and
due process. Governments which permit corruption to
proceed unchecked and without sanctions bring their
States into conflict with Article 3 of the International
Covenant on Economic, Social and Cultural Rights, by
which they undertake to ensure the equal right of men
and women to the enjoyment of all the economic, social
and cultural rights set out in that Covenant.

On the basis of the Jamaica
Survey on Living Conditions 1998
Report



Social and Cultural Rights “. . . of everyone to an 
adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to
the continuous improvement of living conditions.”

Dr. Johann Graf Lambsdorff sums up the impact of



Electoral Corruption and
The Rise of Garrison
Communities

Free and fair elections are fundamental to
democracy. The legitimacy of a govern-

ment is dependent on popular acceptance
that its right to govern was fairly established.
In the absence of public confidence in the
electoral process, the entire constitutional
system is called into question, and a threat to
political stability emerges.

The evolution of electoral politics in
Jamaica has been plagued by corruption and
violence. In the 1940’s and 50’s, violent clashes between
rival political factions were mostly concentrated around
election periods and largely involved the use of sticks
and stones. The rate of apprehension, even if not con-
viction, was fair. In the 1960’s, a dangerous new element
entered the political rivalry. A most far-reaching devel-
opment began in the creation of new housing schemes
in which the units were allotted to the supporters of the
governing political party. Political garrison communities
thus developed and were replicated during successive
administrations. As economic restructuring reduced the
capacity of politicians to distribute the nation’s scarce
resources, political gunmen sought to exploit their own
power and influence by establishing protection rackets.
In particular, they intimidated contractors on building
and engineering projects into paying them a percentage
of the payroll and merchants into paying periodic levies
in protection of their establishments, staff and goods.

On February 15, 1994, Prime Minister P. J.
Patterson, in an address to the National Consultation on
Values and Attitudes, stated:

The fight for scarce benefits and political spoils 
has contributed to a polarised society in which we 
operate as hostile tribes which seem to be perpetual-
ly at war, rather than working together to realise 
a common goal.

In 1996, the National Committee on Political
Tribalism, headed by the Hon. Mr. Justice Kerr, stated: 

The border wars between garrison communities of 
different persuasions result in:

1. increased difficulty in maintaining law and order;

2. an inability to maintain social infrastructure (roads,
water, sewage, garbage disposal, electricity, shops,
supermarkets, markets), which border or pass
through disparate communities;

3. a restriction of movement through these areas
which affects human rights, transportation, and job
attendance and opportunities;

4. a restriction of business opportunities to the 
localized area as customers from other communities
are denied access by blocked roads and real or
perceived threats of violence.
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Garrison communities are created by:

1. the development of large-scale housing schemes by
the State and the location of the houses therein to
supporters of the party in power;

2. homogenization by the dominant party activists
pushing out the minority from within and guarding
against invasion from outside; and

3. the expelled setting up of a squatter community.

In an article published in a daily newspaper in
November 2001, Mr. Pearnel Charles, an experienced
politician and former Cabinet Minister, stated in respect
of the crime problem in Jamaica:

We must admit that crime is not primarily a police
problem, it is more of a political problem. The 
worsening problem of crime is a symptom of poor
governance, of political mismanagement, of econom-
ic decay and a hopeless and frustrated people. The
lack of sound, strong and inspiring political leader-



2001, warned that “the basic survival of the state was
threatened ‘if the present trends are allowed to contin-
ue’,” and listed a number of factors which augmented the
threat. The list included Jamaica’s high murder rate of
35 per 100,000, placing the island near the top world-
wide as the murder capital; ‘extreme fear’ of crime and
violence in the society; a relatively low cleared-up rate
for murders; inordinately high numbers of citizens killed
by the police, and inordinately
high number of police killed by
citizens. He further stated:

“The state is unable to police
significant areas of its territori-
al space. . . and in many of our
public spaces law and order
basically are not upheld by the
agents of the state.”vii

The linkages between poverty, hopelessness, 
corruption, political patronage and violence provide a
recipe for social chaos and political instability. In 
developing countries, such as Jamaica, where the impact
of globalization, free trade, structural adjustment and 
privatisation have had radical effects on the short term,
imposing great hardships on the majority, the presence
or even the perception of corruption among the gover-
nors lead the governed to doubt their sincerity with
respect to advancing the public welfare and to question
the integrity of the constitutional system which permits
the abuses.



brokered and contrived, these are short-lived. They are
susceptible to the vagaries of inter-gang rivalry and
intra-gang struggles for leadership. These gang leaders
may switch political allegiance at will and, through
intimidation and criminal exploitation of communities
other than those they preside over, seek to augment
their financial resources.

The American Convention on Human Rights states
in Article 7 that “Every Person has the right to personal
liberty and security.” The State, therefore, has a duty to
adopt appropriate measures to safeguard this right. There
have been many studies of the anatomy of the society
and the aetiology of the cancer of crime. There are also
numerous recommendations as to how to solve the 
problem. Inevitably, the analyses have all led to the 
following propositions: 

1. Citizens’ security, though a primary responsibility 
of the State, can only be achieved with the 
cooperation of civil society.

2. The use of excessive force by the security forces and
police brutality militate against the prospects for a
police/citizen alliance in the fight against crime.

3. In order to establish the basis for this cooperative
endeavour, the security forces must respect citizens’
human rights and avoid conduct that will be regard-
ed in the communities as unfair or partisan.

4. A well tested method of creating the conditions for
this cooperative method is the utilization of various
forms of community policing. 

5. Corruption indulged in by politicians, public 
officials or the police breeds contempt for public
administration. The administration of justice and 
all systems for the distribution of public benefits,
jobs and contracts must be fair, non-partisan and
transparent.

6. Hopelessness, particularly among the young, rather

than poverty is an incentive to criminal activity
and, therefore, social and economic programmes
have to be developed and implemented so as to 
provide training and employment for the high 
percentage of unemployed persons.

7. The influence of the criminal dons in the commu-
nities must be diminished by providing alternative 
support systems and positive role models.

8. All linkages between the political parties and 
criminal gunmen must be severed.

9. The electoral process must be so organised that



16. The Government must summon the political will
to effect the necessary changes and implement the
required programmes.

The propositions and recommendations have been
stated and re-stated by different persons, many eminent
and learned, from time to time. Official lip service has
been given to them. Foreign advisers have reconfirmed
them. The question is not so much the absence of 
consensus, but of commitment. What are the prospects?
Civil society is increasingly demanding that the political
will be manifested. The private sector and non-govern-
mental organisations have been devoting great effort in
their pursuit. Most significantly, the Government and
political leaders have taken specific steps to tackle the
problems at the root and advance. These efforts must be
intensified, coordinated and assiduously maintained.

One thing is clear: Jamaica can afford no further
delay in tackling the interconnected problems of 
corruption, security and human rights. The psychologi-
cal effects of corruption and violence, their impact on
the economy and the sense of injustice and deprivation
they engender, contribute to an unhealthy body politic.
Progress in Jamaica is dependent on the creation of an
atmosphere of transparency, justice and security, as well
as urgency.

ENDNOTES

i Corruption and Human Rights: A Crucial Link. Laurence

Cockcroft. Transparency International Working Paper. Berlin.

October 1998.

ii Abstract from an admirable article entitled “How Corruption in

Government Affects Public Welfare - a Review of Theories,

Discussion Paper - Centre for Globalization and Europeanization of

the Economy.” January 2001
iii Conducted by Don Anderson and his team from Market Research

Services Ltd. for The Gleaner Co.

iv “Worsening Problem of Crime in Jamaica,” The Daily Observer,

November 26, 2001
v Stone Poll Results, The Sunday Observer, November 25, 2001; See

Appendix A.
vi The Gleaner, December 8, 2001
vii Report in The Sunday Observer, December 9, 2001
viii Both the public and private sector have admittedly sought “to

cooperate” with “dons” in an effort to obtain security protection

or communal peace.

32

Fostering Transparency and Preventing Corruption in Jamaica

�  �



Aprimary goal of the Jamaican Corruption
Prevention and Integrity Commissions is the 

collection of asset declarations of elected Members of
Parliament and civil servants. According to the
Jamaican anti-corruption legislation, asset declarations,



Seven Essential Conditions for
Combating Corruption

It is now widely recognised that combating corruption
successfully in any country requires certain conditions.

These are the seven essentials:

1. Will: There must exist the political will to act
against the problem.

2. Law: There must be strong laws comprising clear
offences that reflect the values of the community,
effective powers of investigation, and rules of 
evidence that assist the proper prosecution of those
charged with corruption offences.

3. Strategy: Fighting corruption requires a clear, 
complete and coherent strategy, which must include
three principle elements:

a. prevention by eliminating from systems, large and
small, the opportunities for corruption;

b. effective enforcement of the laws;

c. educating the public about corruption and 
fostering citizen engagement in the fight.

4. Coordinated action: These elements must be 
coordinated in their implementation.

5. Resources: National leaders must recognise that 
fighting corruption successfully requires resources, 
human and financial.

6. Public support: The authorities cannot fight the 
problem without the help of the people. Therefore, 
the community must be involved from the 
beginning.

7. Time: Beating corruption will take time and, once 
the problem has been brought under control, it 
must be kept under control. The commitment 
must be long-term, and the provision of adequate 
resources for the fight must become a permanent 
item of annual national expenditure.

A Strategy For Jamaica

An effective strategy against corruption in Jamaica
must include the three elements noted above: 

prevention, enforcement of the laws against bribery and
illicit enrichment, and education. The objective of the
strategy is, of course, to reduce corruption to the point
where it no longer undermines what Jamaicans are 
trying to build.

In many countries, it is assumed that a detailed asset
declaration system will go a long way to eliminating 
corruption. However, asset declaration does not itself
eliminate corruption; rather it is but one tool to be used
in the overall effort. Nor can enforcement of the laws,
prosecution and conviction alone bring corruption under
control or provide a sustainable solution. The strategy
must incorporate three critical elements - prevention,
enforcement, and public education and support.

These three elements working together as a 
coordinated whole form the framework of the strategy.
These principle ingredients must move forward 
together and complement each other. When they are
made interdependent, any success in one of them
enhances the others. Now the strategy is more powerful
than the sum of its parts - truly an effective weapon
against corruption.

Asset Declarations

Asystem based on asset declarations alone is not 
sufficient to reduce corruption. However, it does

play an important role. Declaration of assets are valuable
in identifying conflicts of interest, and may deter the
improper accumulation of assets and measure the 
accretion of wealth. Declarations usually include income
and assets, the value of assets and liabilities above a 
certain amount, and property held by others on behalf of
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the declarant. If the declaration is intended not only to
discover conflicts of interests but also to fulfill the objec-
tives of deterrence and measurement, it should require
the source of assets to be declared as well as the assets of
spouse, children and parents. Declarations are made on
taking office, at regular intervals thereafter, on leaving
public service and, sometimes, at a certain time after
leaving the service.

Key Issues in Asset Declarations

Requiring an individual to declare his assets, income
and liabilities is an infringement of his basic right to pri-
vacy. The law recognises that the state is entitled to
infringe that right in the public interest, but restricts
how far the state may lawfully go.
Thus, in establishing an asset dec-
laration system, a number of issues
must be carefully considered.

First, the requirement to
declare should be made only as,
when and to the extent necessary.
Since declarations are a limitation
of the right to privacy, they should
be required only from those against whom the public
interest necessitates this form of intrusion. Requiring
declarations from all public service employees, regardless
of their rank or responsibilities, cannot be justified. Only
those whose official actions or decisions may affect, or be



enforcement owing to the higher degree of proof
required for a conviction.

Finally, to be effective, any declaration system has to
be properly designed and administered. The burden of
administration is often overlooked; with the result that
implementation is half-hearted or not cost-effective. In
developing a system for collection and review of asset
declaration, the objectives must be considered. This
issue is further discussed below as an aspect of the role 
of commissions.

Objectives of Asset Declarations

The goals of the asset declaration system should
guide the content and process by which they are 
collected and assessed. For example, if the sole aim of
asset declarations is to identify conflicts of interest, a
central registration agency is not really necessary. In this
situation, it is better that declarations be made depart-
mentally or, in large organisations, sub-departmentally.
In the case of ministers, the prime ministerial or presi-
dential office should receive and store the declarations.
For legislators, the speaker’s or chairman’s office would
be appropriate; it would also maintain any public or 
confidential registers and make any necessary publica-
tion arrangements. Regardless of who is submitting the
declaration, the information contained within must be
conveyed to the declarant’s superior so that the primary
objective of identifying conflict of interests can be
achieved.

Too often, however, much store is set by the 
subsidiary aims of deterrence of bribery and measure-
ment of illicit enrichment. These aims necessitate
declaring the sources and values of the assets and
income. If these aims are to have any prospect of being
met, the declaration must be checked and investigated.
Even if only a sample of them are to undergo this
process, some centralised coordinating agency with

appropriate checking and investigating resources
becomes necessary. 

Experience suggests that asset declarations have 
little effect in deterring, let alone exposing, the dishon-
est and the corrupt. They are often seen as offensive
intrusions into the respectable private lives of the 
majority of public servants. Declaration systems risk
being unjustifiable infringements of the basic rights to
privacy and to peaceful enjoyment of property and can
require a disproportionate amount of state resources for
the effect they might have on promoting integrity in the
public service— resources that could be used more 
effectively on other aspects of a national integrity 
programme. However, as discussed below, declarations 
of assets and income do have considerable value in 
identifying and avoiding conflicts of interests.



Elected representatives have a similar responsibility.
An exemplary parliamentary code of conduct puts it this
way: “In general, no person bound by this code must
place himself or herself in a position which conflicts
with his or her responsibilities as a public representative
in Parliament; nor may he or she take any improper 
benefit, profit or advantage from the office of Member.”i

The public official or civil servant is under a duty 
to apprise his superior whenever he thinks he may be
facing a situation where his public duty could be affected
by his personal interests or vice versa. When alerted to
the difficulty, the superior can make an appropriate 
decision, such as passing the task to a disinterested 
colleague or requesting the declarant to divest himself of
the asset creating a conflict. For example, a civil servant
responsible for awarding mining licences could be asked
to dispose of shares that he holds in mining companies.
In such circumstances, the duty of the civil servant to
declare his personal position is clear. If he fails to do so,
he should be subject to disciplinary action.

It is just as important to avoid a conflict of interest
that is only apparent or potential. Actual, potential or
apparent conflicts of interest are not always evident to
the civil servant himself. The asset declaration of per-
sonal interests is, thus, used to identify and avoid a con-
flict well before it actually arises. The act of making the
declaration at regular intervals serves to keep the civil
servant aware of the importance of avoiding conflict
between his public duty and his private interests. 

The rationale for a declaration of assets 
system for elected representatives is similar. In 
some countries this system is called a “register 
of members’ interests.” Generally, unlike civil 
servants, elected representatives do not have 
superiors or employers who could pass the 
particular task to a fellow employee or instruct 
the elected representative to dispose of the offending
asset.ii But, at least, if we let the public know what per-
sonal interests a representative has when he speaks or
votes on a matter in the assembly, we know whether his
view could be coloured by a personal interest and we can
form our own judgement of his actions.

Asset declarations, including income and liabilities,
are only one means of preventing conflicts of interest. A
second method is to rely on the person who knows best
when a conflict of interests arises - the person whose
interests are affected. He must, therefore, be primarily
responsible. Every public official should be under an
affirmative duty to declare any conflict of interest to his
superior and to comply with any lawful instruction
intended to resolve the conflict. Those not subject to
supervision, like judges and elected representatives,
should be under a duty themselves to resolve or declare
any conflict.

A Strategy to Prevent Corruption and the Role of Commissions and Citizens
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Enforcement

Addressing corruption through enforcement of 
the laws is clearly important to the success of the 

campaign. Corruption is many faceted. In Jamaica, 
corruption is, in broad terms, criminalised by the
offences of accepting or offering a bribe, or illicit enrich-
ment, whereby a public servant or member of parliament
“owns assets disproportionate to his lawful earnings.”iii

Corruption is secretive, complicitous conduct and is 
a serious crime in all modern societies. But, unlike 
“ordinary” criminality such as robbery, fraud or rape, the
crime of corruption has no obvious victim who will 
complain to the police and provide evidence. The world
has come to realise that, unlike



succeed should be undertaken first, it does not follow
that the most serious allegations should be given 
investigative priority. It is very important that every 
allegation be quickly and properly investigated, no mat-
ter how insignificant it may seem to be. The reasons
are these:

1. What appears to be a 
minor matter quite often 
unravels into a much 
more serious case.

2. For the citizen who has
brought himself to make a 
complaint, the matter will be important. If it is 
dismissed as unimportant, he is unlikely ever to 
return to the authorities, perhaps with a crucial
piece of information. If community support is to be
won, the minor complaint must be taken seriously.

3. Picking and choosing which reports to investigate
and which to ignore gives rise to suspicion of
improper influence having affected the decision or,
worse, of corruption in the investigating unit.

4. Ignoring some complaints gives the impression 
that some corruption is tolerated, that double stan-
dards apply. The fact is that widespread small-scale
corruption can do equally serious damage to the 
ethical climate of a country.

Of course, the amount of resources put into 
investigating what is indeed a minor matter will be small
in comparison to the resources put into investigating a
major matter. What is important is that in both cases
the public should feel the investigation has been proper-
ly done. And in that connection the community can
have an important role to play.

Public Education

The third-prong of the strategy includes fostering
public support through education. Education is 

necessary to awaken citizens to the reality and conse-
quences of the problem and
their role in fighting corruption.
But, as discussed above, people
have an ambivalent attitude
toward corruption. There is a
sense of failure before steps 9(.. Ther[(have an ectigeguis e an s aA Therhaps wituTjTiion is tolera sary to a2.0117 -1.4545 TD(quencevilt doubl )T“gns)Te imprewhhe s”consege invhorru And i1 0 0 -1.4541 TD-0.00(T)Tjtude)TjTs be takenchangovefe ciwoons



The Role of the Jamaican
Commissions

Anational problem requires a strategy that applies
nationwide, to all sectors of the community, not

just the public sector. Some one or some body is needed
to lead the implementation of this strategy and to coor-
dinate its three elements. In a growing number of coun-
tries that role is given to an anti-corruption commission.

In Jamaica, the function of both the Commission for
the Prevention of Corruption and the Integrity
Commission is essentially to manage the declarations of
assets required from public officials. If, as previously
described, it is agreed that all three arms of the strategy
are necessary to fight corruption, they must be applied
and move forward together so as to complement one
another. It then follows that their implementation will
have to be coordinated by a body or person. With the
appropriate powers and resources, the new Commission
for the Prevention of Corruption is well placed to 
perform that coordinating role. 

Implementing each of the arms of the strategy will
require distinct skills, skills not usually found in a single
individual. The investigator is unlikely also to be an
educationist or a systems analyst. Thus, one possible
mechanism for implementing the various components 
of the strategy is to assign the responsibility for that 
element to a particular agency or unit of government.
The implementing agency or unit should be part of the
public administration, as opposed to a non-governmental
organization, for reasons of control and accountability. If
an existing government agency has the capacity to
undertake the implementation of one of the arms of 
the strategy and can be trusted to do the job properly, it
may be better to use that agency than to create a new
implementing agency. 

The same reasoning applies with respect to the
implementation of the other two pieces of the strategy. 
If an existing agency can be given the responsibility 
and can be made operationally answerable to the
Commission, that may be the better way to proceed.

All the details of implementing each arm of the
strategy need not, indeed should not, be decided at 
this stage. For example, it is unnecessary to decide 
now exactly how the anti-corruption message will be
conveyed to police recruits nor whether the promotion
system in the public administration should be the first
system to be examined. It is the strategy and the 
institutional mechanism for putting it into practice 
that should be determined at this stage. 

The Jamaica Corruption Prevention Act 2000

The Corruption Prevention Act was enacted at the
end of December 2000, repealing the Corruption
Prevention Act and containing the basic corruption
offences of bribery in both the public and private sectors,
bribery of a foreign official and illicit enrichment. 



d. to receive and investigate any complaint regarding



avoiding such conflicts is essentially a matter of sound
administration rather than a matter of uprooting
entrenched corruption. The information contained in
declarations must be kept confidential, except in the
case of legislators and perhaps ministers, for it must be
recognised that, apart from the infringement of privacy,
the information would be valuable to the criminal 
fraternity. Departmental confidential registries should
provide adequate protection. Like other personnel
records, declarations should be retained until after the
official leaves the public service. In the event of a cor-
ruption investigation they should be made available to
the investigators.

Two features of the Jamaican system created by the
Act stand out. First, if the main object of a declaration
system should be to identify and avoid conflict of inter-
ests, it is difficult to see how the Commission will be
able to achieve that object, except perhaps in the most
blatant cases. Given the proposed asset declaration form,
as found in Schedule II of the Act, the Commission will
know little or nothing about the declarant’s job or his
particular duties, let alone his daily assignments, as it

does not require any of that information to be 
provided. The Commission will be completely
unaware whether the personal interests of the
declarant conflict with his official duties. 

Second, the declarant’s superiors know nothing
about what he is declaring. The declaration system
does not allow those who are best placed to identify
and avoid a conflict of interest the access to the
information that would enable them to do so.vii

With a minor amendment to the law, the 
system could become an effective method of identi-
fying conflict of interests. The Commission would
remain the central depository of declarations and it
would enforce compliance with the requirements of
the law. But the declaration would be submitted to

it via the declarant’s superior so that he would have the
opportunity of identifying any conflict and taking 
remedial steps. 

Thus, in those countries, like Jamaica, where a 
central declaration system has been established, it
becomes vital that the information provided in the 
declaration reaches the employee’s superior in such a
way that he can act appropriately, confidentially and in
time to avoid the conflict of interest from occurring.

How Can the Commission Investigate 
and Enforce the Laws? 

Whether the aim is conflict of interest or 
deterrence and measurement, investigations and 
subsequent prosecutions must receive significant 
attention and resources. The Jamaican legislation crimi-
nalizes both bribery and illicit enrichment, and places in
the hands of the Commissions the primary responsibility
of investigating allegations of these offences. 

Illicit enrichment is the offence that experience in
some parts of the world, Hong Kong being a good 
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example, shows to be an effective way of dealing with
corrupt public servants. Possession of excessive wealth by
an official coupled with his failure to provide a satisfac-
tory explanation is in some countries, including Jamaica,
made a criminal offence, visited with criminal penalties
and the forfeiture of the property

In Jamaica, the Commission has the duty to receive
and investigate any complaint regarding an “act of cor-
ruption,” including illicit enrichment. It also has the
duty to conduct an investigation into such an act on its
own initiative, if it is satisfied that there are reasonable
grounds for such investigation.viii An official apparently
owning wealth in excess of his official salary can justifi-
ably be made the subject of investigation. If he is found
to own excessive wealth he can justifiably be asked to
provide an explanation. 

The Commission’s power to investigate is provided
in the broadest terms in section 5(2) of the Act: “The
Commission shall have power to summon witnesses,
require the production of documents and to do all such
things as it considers necessary or expedient for the pur-
pose of carrying out its functions.” The Commission may
also, of its own volition, initiate an investigation.ix

However, as in other jurisdictions, the Commission must
coordinate their efforts with existing institutions, such as
the prosecution authority and the judiciary.x

What Is The Role of the Commission in Educating
the Public?

As with the prevention prong, there is little in the
Jamaican law to guide the Commission in their role as
educators. Nevertheless, it is well accepted in other
jurisdictions that educating the public is a critical com-
ponent of the strategy. That element could be entrusted
to the Commission, even though the Corruption

(Prevention) Act 2000 does not refer in specific terms to
anything like “educating the public against the dangers
of corruption and enlisting public support”. A well-
planned, community-wide education campaign would
require the Commission to engage qualified staff. The 
10 year old school pupil, the recruit police officer, the
business manager, the Civil Service administrator have
different educational needs in this difficult area of ethi-
cal values and criminal offences. There is no doubt that
the real mark of success against corruption and the best
defence against its return is the changed personal 
attitude of every member of the community. 

The Role of Citizens

Every day the headlines tell us “Corruption here”
“Corruption there.” It is not surprising we come to

believe corruption is everywhere. Allegations of corrup-
tion fly around but never seem to be resolved. Nobody 
is charged, let alone convicted. We never know if the
matter has been properly investigated. These allegations
just accumulate, polluting the atmosphere. Before long
we believe all our public figures, all our politicians and
public officials, indeed all those around us are corrupt.
We are obviously in need of fresh air. This state of mind
is not peculiar to Jamaica - it occurs in every country
where people believe that allegations of corruption are
not properly investigated. 

One of the functions of the Corruption Prevention
Commission is to investigate thoroughly corruption 
allegations that are made to it. But the public has to be
satisfied. People have to be reassured that the
Commission has done a proper job of investigation.
Experience in places like Hong Kong and Singapore
show us that most allegations or suspicions of corruption
do not result in a prosecution in court. Usually, the rea-
son is that the necessary evidence is lacking or that the
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allegation was mistaken. The investigation can go no
further and must, therefore, be closed, but not before we
are satisfied it really has been properly investigated.

How can the Commission reassure the public about
that? It would be disastrous to make available for public
scrutiny all those investigations that have to be closed.
It would wreck the confidentiality of the Commission.
Some of the Commission’s work must be confidential;
the public expects it. 

There is an alternative. In addition to relying on 
citizens to provide complaints and evidence relating to



elected representative or public official by transferring the asset

into a “blind” trust, the trustees of which have complete and 

exclusive control of the asset.
iii Section 14(5)(a), Corruption (Prevention) Act 2000.
iv Section 4(1).
v Section 4(6).
vi Section 15(2).
vii The Act goes further, making “secret and confidential” all infor-

mation relating to statutory declarations and making it an offence

to disclose any such information except for the purposes of the
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The main purpose of ethics laws lies not in punishing
wrongdoing, but in preventing it, not in catching

people, but in teaching them. In ethics, education is the
name of the game.

Introduction: Globalization and
Government Ethics Laws

While rarely used in the United States, the word
“transparency” is understood to refer to that

whole host of laws, regulations, attitudes, and actions
that go into making a democracy more open and more
honest. In the broadest sense, transparency thus includes
not only open government laws and regulations but also
criminal laws on official misconduct, anticorruption
measures, lobbying restrictions, campaign finance provi-
sions, election reform, and government ethics laws or,
more accurately, government conflicts of interest laws.

Although these various laws and regulations 
support and interact with one another, their purposes,
goals, and implementation differ to a greater or lesser
degree. In this regard, government ethics laws and regu-
lations, in particular, differ from criminal laws on 
official misconduct. 

This chapter addresses government ethics laws 
as they exist in the United States generally and in 
New York City especially.

Purpose and Nature of
Government Ethics Laws

When a corrupt public official steals government
funds or government property or uses his or her

government position to extort money from a private 
citizen or company or takes a bribe or a kickback or an
illegal campaign contribution, that official has 
committed a criminal act that is punished by criminal
laws, prosecuted by prosecutors, and might have been
prevented by anticorruption measures.

Government ethics laws are a bit different. Their
purpose lies not so much in stopping and punishing 
corrupt public officials but rather in promoting the 
reality and the perception of integrity in government 
by preventing unethical conduct before it occurs.i So
government ethics laws focus not on the corrupt public
official but on the public official who is basically honest
but who does something stupid - like taking a gift from
someone he or she is doing business with in his or her
government job. Accepting such a gift, while not a bribe
or a kickback, looks terrible and makes the public think
that the government is corrupt, when in fact it is not.

It is absolutely true in New York City - and, one sus-
pects, in most other cities and countries - that the vast
majority of public officials are honest and want to do the
right thing. But they must be told what the rules are,
and they must be encouraged to obey them. The
rein lies the role of government ethics laws: to provide
guidance to government officers and employees and 
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reassurance to citizens that those government officials
are acting in the public interest.

In fact, government ethics regulation has existed for
a long time. In the United States, such laws originated
in the contracting scandals in the American Civil 
War over a century ago. In Germany, formal ethics 
regulations date at least to 18th century Prussia and
have their roots in the middle ages.ii In France, King
Louis IX promulgated government ethics restrictions
almost 750 years ago.iii

Despite all that history, misunderstandings about
government ethics laws abound. First, these ethics laws
do not deal with morality. They deal with the reality and
the perception of divided loyalty. They deal with con-
flicts (usually financial conflicts) between a government
official’s private interests and his or her public duties.

One should stress in this regard the significance of
the role that perception plays in government ethics laws.
No matter how honest a democratic government is in
fact, how can it function properly if the people believe
the government is corrupt?

Principles of Government Ethics
Regulation

As noted above, as their first principle, governments
ethics laws seek to prevent unethical conduct

before it occurs. As the saying goes: It is better to shut
the barn door before the horse escapes, not after. So
these laws focus on prevention, not punishment. 
Once the violation occurs, the damage is done, 
driving one more nail into the coffin of public 
confidence in government.

Government ethics laws must also be simple and
clear. People cannot obey an ethics law they do not
understand. The best ethics law in the land is seriously
flawed if the lay person cannot understand it.

Moreover, ethics laws must be tailored to fit the par-
ticular government: its level (is it national, regional,
local?), its size (does it have 100 employees or 100,000
employees?), its nature, and the culture. For example,
New York City prohibits high level City officials from
holding a political party office.iv That prohibition works
fine in New York City. But in a small upstate village,
where the number of volunteers for public and political
service remains insufficient to meet the demand, the
provision may well force village boards and political 
parties to fight over potential members and condemn
one or the other or both to unfilled vacancies. Such a
provision would not work, and would not make sense, 
in that small community.

Furthermore, ethics laws must be sensible.
Government employees will not obey - or will only
grudgingly obey - an ethics law that does not make sense
to them. The final principle underlying government
ethics regulation may best be presented by way of exam-
ple. Suppose that a government financial officer has
some personal financial problems, such as a dying father,
a sick child, and a broken down car. Further suppose
that a bank that she deals with in her government job
offers her an interest free loan. No bribe is proposed, and
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no quid pro quo is suggested. But if she takes that loan,
quite possibly she will lose her job. What then happens
to the bank? In New York City - and in most cities and
states in the United States - absolutely nothing. Many
will find that outcome outrageous, like dangling a hunk
of bread before the eyes of a starving man and then 
punishing him for taking it. Yet, what does the bank
have to lose?

Suppose, however, that
under the ethics law any 
person or company that caused a
government official to violate
the ethics law could be debarred
(prohibited) from doing any
business with that government
for three years. Perhaps then that bank would think just
a little bit harder before going after a government offi-
cial. Government should protect its employees better.

These then are the basic principles of a government
ethics law, at least in the United States. And every 
provision in an ethics law, including the structure of 
the enforcing authority, must comply with these 
principles.

The Three Pillars of an Effective
Government Ethics Law

An effective government ethics law rests upon three
pillars: a code of ethics, disclosure, and administra-

tion. These pillars resemble the three legs of a three-
legged stool. If one removes any of the legs, the stool
topples. All three legs must remain in place if the ethics
law is to stand.v

The First Pillar: A Clear and
Comprehensive Code of Ethics

The first pillar of an effective government ethics law
is a code of ethics. Simple, sensible, straightforward,

and short, the code of ethics must be understandable by
every official and employee - without a lawyer. Most offi-
cials also prefer bright line - that is, clear cut - rules,
whenever possible. The code should set a uniform, 

minimum standard applicable 
to every officer and employee 
of the government, from the
street sweeper to the president,
although certain high level 
officials may have even stricter
standards.

The code of ethics should be a comprehensive 
list of do’s and don’ts that will guide and protect 
government officials. Indeed, it may be said that an
ethics law is the best friend of government employees
because it tells them what the rules are, helps them 
stay out of trouble, and protects them against friends 
or supervisors or private employers who just “want a 
little favor.” Bribery laws and antikickback laws by 
their very nature call into question the integrity of 
public officials. But ethics laws may be presented as 
supportive of public officials.

To keep the code of ethics readable to the average
lay employee, it should not contain any definitions or
exceptions, which should, instead, appear in separate
sections. Indeed, definitions should be kept to a mini-
mum and should never expand the duties of the public
official as set forth in the code of ethics itself. The goal
is this: a government employee who reads and follows
only the code of ethics and ignores the rest of the ethics
law will not violate that law.

Ethics In Government and the Issue of Conflicts of Interest
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Ethics codes contain many different kinds of 
provisions, but the most common, and most important,
provisions are the following:

General prohibition: on using one’s government
position for private gain for oneself, one’s family,
one’s private employer or business, a recent private
employer, a major private customer or client, or a
person with whom one has a financial relationship.

This provision is the most basic ethics restriction
and is intended to prevent government officials from
using government resources for private purposes.
The provision helps prevent waste, inefficiency,
favoritism, and corruption and helps reassure citizens
that their tax dollars (and their officials) are working
only for the public good, not for private interests.

Prohibited positions or ownership interests: in
companies doing business with the government.

This provision helps prevent divided loyalties since
officials may otherwise feel compelled to help a com-
pany or business they work for or have an interest
in. It protects officials against pressure from a private
employer.

Gifts: from persons doing business with the 
government.

This provision is one of the most important ethics
restrictions. It protects against divided loyalties and
against a public perception that an official who
accepts such a gift is corrupt.

Confidential government information: revealed 
or used for private purposes while in government
service or after leaving government service.

This provision protects government secrets, 
trade secrets of firms that do business with the gov-
ernment, and the privacy of individual citizens.

Appearances and representation: appearing before 
a government agency for a private person or repre-
senting a private person in a government matter.

This provision also protects against divided 
loyalties and against misuse of one’s public office 
(or confidential government information) for a 
private purpose.

Private compensation: receiving pay from anyone
other than the government for doing one’s 
government job.

This provision has the same basic purpose as the
gifts restriction

Inducement of others: causing another government
official to violate the code of ethics.

This provision helps prevent the injustice that
results when a public official who violates the 
ethics law is punished while the public official who
encouraged the violation goes unpunished.

Superior-subordinate relationship: having a 
financial relationship with a superior or subordinate.
This provision not only protects subordinates against
financial pressure by superiors (who can refuse to
loan money to one’s boss?) but also helps prevent
financial entanglements that undermine the chain of
command or result in a subordinate being forced to
take an inappropriate action because of the threat of
financial retaliation by his or her superior.

Political solicitation: asking subordinates (or private
persons one deals with in one’s government job) to
make political contributions or engage in political
activity.

Forcing public officials to engage in political activity
or make political contributions undermines the 
independence and integrity of the public service and
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creates the perception that government exists to
serve only those in power.

“Two-hats:” holding a political party position and 
a government position at the same time. This 
provision addresses the same problems as the 
restrictions on political solicitation.

Revolving door (post-government employment):

1. negotiating for a job with a private person 
or firm that one is involved with in one’s 
government job.

This provision helps prevent divided loyalty 
and the risk that the government employee may
not vigorously perform his or her government job
in order to obtain a new job with a private
employer.

2. appearing before the government on behalf of a
new employer within a set time (e.g., one year)
after leaving the government.

This provision, along with the general 
prohibition and the gifts restriction, is one 
of the most important provisions of an ethics
code. It protects the government against former
employees or their new employer receiving
favored treat ment, to the detriment of the 
public. It also protects against one company being
preferred over another company merely because
the first company hires former government
employees and protects against the public 
perception of such favoritism.

3. after leaving government, working for a private
person on a matter one worked on for the 
government (permanent bar).

This provision provides the same protection as the other
post-employment restrictions and also helps prevent the
misuse of confidential government information.

Avoiding conflicts of interest: accepting an interest,
job, or gift that would cause the government official
to be in violation of the code of ethics.

This provision backs up the other prohibitions of the
ethics code and attempts to head off a conflict of
interest before it surfaces.

Improper conduct generally: engaging in conduct
(or having an interest) that conflicts or appears to
conflict with one’s government duties.

This “catch-all” provision, when prudently 
interpreted by the ethics commission, gives the 
commission the authority to specify conduct that 
is ethically improper, in addition to the conduct
covered by the other provisions of the code of
ethics. Usually such a provision sets a standard that
is too vague to permit the imposition of penalties,
unless the standard is defined by the ethics commis-
sion or unless the government official does some-
thing that the ethics commission has previously told
him or her would violate this provision.

Restrictions on private persons and firms:

1. causing a government official to violate the code
of ethics. This provision helps protect government
employees against pressure by private persons and
companies and forces the public to take some
responsibility for the integrity of public officials.

2. appearing before a government agency that 
has an employee who also works for the private
person or firm. This provision prevents both the
fact and the appearance of favoritism being 
shown to the outside businesses and employers of
government officials.

If, in a particular case, the application of one of
these provisions does not make sense and in fact
harms the government or the public, then the
ethics commission should have the authority to

Ethics In Government and the Issue of Conflicts of Interest

51�  �



waive the prohibition in that instance, if
such a waiver would be in the best interests



Annual Disclosure

The third kind of disclosure is annual disclosure,
which consists of a form that higher level officials fill
out once each year listing certain basic information
about their assets and liabilities, such as the location of
real property the filer and his or her family own, the
names of the filer’s private employers, and his or her out-
side businesses (if any). Only those officials who are in a
position to have a significant conflict of interest should
file annual disclosure reports. These officials include
elected officials; candidates for elective office; members
of boards and commissions; department heads and their



mation. If no penalties and enforcement exist, no one
will obey the annual disclosure law. In New York City,
violation of the City’s financial disclosure law carries a
maximum fine of $10,000.vi

Finally, annual disclosure reports must be easily and
quickly available to the public, the media, other govern-
ment officials, and people who do business with the gov-
ernment. Public availability is critical since ordinarily it
is these persons, particularly the media, not the ethics
commission or ethics office, that possess the resources to
examine the forms to ferret out possible violations of the
code of ethics. No ethics commission or office will know
of every possible conflict of interest or have the staff to
check every form. Public disclosure of annual disclosure
forms is therefore essential.



particular, ethics commission members should not be
permitted to have an interest in any contracts with the
government, should not lobby the government in any
private capacity, should hold no other government
offices, should engage in no political activity, and should
receive minimal pay for their service on the commission.

Ethics commissioners should be appointed for fixed
terms. In addition, ethics commissioners should be
removable only for cause and only after a hearing, 
which should be public, at least at the option of the
commissioner.

Finally, the ethics office or ethics commission must
have enough funds to do its job, although experience in
the United States has shown that an effective ethics
agency need not be expensive.

Duties

Ethics offices and ethics commissions have five 
primary duties.

1. The Duty to Train and Educate. If the purpose 
of government ethics laws lies in preventing conflicts 
of interest, then perhaps the most important duty of an
ethics commission or ethics
office is to teach government
officials what the code of
ethics requires - and what 
the penalties are for violating
it. Thus, the first duty of an
ethics commission or ethics
office is training and 
education.

At least a quarter of an ethics commission’s or ethics
office’s staff should be devoted to this area. Ethics agen-
cies are often tempted to commit disproportionately
fewer resources to training and education because its
success cannot be measured easily. But the temptation

thus to slight training and education should be resisted.

Ultimately, every officer and employee of the gov-
ernment should receive ethics training. Ethics training
and education should begin with those public servants
most susceptible to ethics violations: elected officials,
high level appointed public servants, government attor-
neys, government inspectors, and government employees
involved in contracting with and auditing private ven-
dors. Vendors and contractors themselves should be
encouraged to familiarize themselves with the 
government’s code of ethics.

Serious consideration should be given to  appointing
responsible ethics officers or ethics liaisons in every 
government agency. The agency ethics official will also
act as a liaison between his or her agency and the ethics
commission or office.

Ethics training programs may consist of workshops,
briefings, and seminars. Whatever formats are used to
teach the code of ethics, the programs must be interest-
ing and, if possible, fun. If employees are bored, they will
not pay attention; if they do not pay attention, they will
not learn. 

Ethics publications
should consist of whatever-
works best to spread the
ethics message. Employees
who enjoy comic books or
flash cards may find such
devices effective means of
learning about the ethics law.

At the very least, the ethics commission or ethics office
should provide a plain language guide to the ethics law,
short leaflets on various ethics topics (such as gifts,
moonlighting, political activities, and post-employ-
ment), brochures to guide various types of employees
(such as lawyers or purchasing agents), and a summary of
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provisions relevant to private contractors and vendors. 

Ethics training and education can never hope to
make every government employee an expert in the
ethics law. Instead, such training and education seeks
only to make the employees aware that such a law exists
and that certain activities, such as receipt of gifts or out-
side employment, raise potential ethics problems. Many
police in the United States carry a little card on which
is written the warning they must give to suspects when
arresting them. Perhaps an “ethics card” should be dis-
tributed to every government employee, listing possible
problems.

2. The Duty to Provide Advice. The second duty 
of an ethics commission or ethics office lies in 
providing oral and written advice on ethics issues.
Giving quick answers to government officials’ ethics
questions helps prevent conflicts of interest from occur-
ring. Such advice also provides what politicians in the
United States refer to as “cover:” an official unjustly
accused by the press or the public or a political oppo-
nent of violating the ethics law can produce an opinion
by the ethics commission or ethics office stating that his
or her conduct did not violate the law. In most cases,
that is the end of the story. Perhaps for that reason, in
New York City, the mayor’s office and the City Council
are the Conflicts of Interest Board’s best customers for
advice on the City’s ethics law.

Many ethics agencies in the United States assign
attorneys, on a rotating basis, to answer ethics questions
by telephone. Such “attorneys of the day” can often
head off unethical conduct. To encourage public servants
to request advice, they should be able to ask a question
by telephone without revealing their name.

Written opinions, which ordinarily are available
only in response to a written request, should be given
quickly. The staff of the ethics commission should

answer simple questions. Only complicated questions, or
questions the answer to which is not clear on the face of
the law or from prior opinions, should require considera-
tion by the full commission. Formal advisory opinions
provide guidance in the interpretation of the ethics law
and should thus be publicly available and distributed to
every government agency. To preserve confidentiality,
however, publicly available copies should not reveal any
information that identifies the requester.

Indeed, with the exception of waivers (discussed
below), all of the ethics commission’s or ethics office’s
communications with government officials seeking
advice must be protected against disclosure to the public
or to other government officials or agencies, at least to
the extent that the request for advice relates to future
conduct. (Past conduct may be a potential enforcement
matter.) Absent the assurance and preservation of such
confidentiality, public servants will hesitate to contact
the ethics commission or office for advice, thus thwart-
ing one of the primary purposes of an ethics law - to
avoid conflicts of interest by giving advice in specific
cases.

3. The Duty to Grant Waivers .From time to time,
a provision of the code of ethics may not make sense in
a particular case but may instead create a significant
hardship for the individual government official or even
harm the government itself. In these instances, the
ethics commission should have the power to waive the
provision, at least in some instances. (Granting waiver
power to an ethics office, as opposed to an ethics com-
mission, raises significant potential for abuse - in public
perception if not in reality - by high level officials with-
in the government.)

To protect against abuse, waivers should be subject
to three requirements. First, the ethics law should estab-
lish the legal standard for granting a waiver (New York
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City, for example, permits waivers if the position “would
not be in conflict with the purposes and interests of the
city.”)vii Second, waivers should require the approval of
the agency of the official seeking the waiver. Third, to
protect against unjustified waivers or a public perception
that the ethics commission is granting waivers unfairly,
waivers must be public. Making waivers public allows
other officials, the public, and the media to evaluate
whether the facts in the waiver request are accurate (a
task for which the ethics commission may lack the nec-
essary resources) and whether the waiver is justified.

4. The Duty to Regulate Disclosure. The fourth



pay. In addition, the government - or the ethics 
commission on behalf of the government - should be
able to compel the official to disgorge any gains that 
he or she received as a result of the ethics violation.
Indeed, disgorgement of ill-gotten gains should be 
available even if the government was not harmed by 
the official’s ethics violation.

The ethics commission, on behalf of the 
government, should also be empowered to declare 
null and void any contract with
the government obtained as a
result of a violation of the ethics
law. Other penalties that should
be available for violation of the
code of ethics are disciplinary
action (suspension or removal
from office or employment), 
private letters of censure by the
ethics commission, criminal penalties, and negotiated
dispositions (settlements). Private letters of censure
enable the ethics commission to dispose quickly of 
cases that either do not constitute significant violations
of the ethics law or for which compelling evidence of a
violation is lacking.

In cases of particularly serious ethics violations,
criminal fines or even imprisonment should be available.
Under some ethics laws, the ethics commission itself
may prosecute ethics violations criminally. Under other
ethics laws, criminal prosecutions of such violations rest
with the state prosecutor. In any event, the ethics law
should not require the ethics commission to delay its
own civil proceedings until a pending criminal prosecu-
tion is completed. Although an ethics commission will



The final point to be considered with respect to 
the duty to enforce an ethics law is confidentiality. A
tension inevitably exists between the need to protect
government officials against unfounded accusations, par-
ticularly by political
opponents or dis-
gruntled employees,
and the need to
reassure the govern-
ment, com-
plainants, and the
public that the
ethics commission
will address accusa-
tions of ethical
impropriety quickly,
aggressively, and fairly. A similar tension exists between,
on the one hand, the need to reassure complainants
that, if they come forward, they will be protected against
retaliation (demotion, loss of job, or even physical
harm) and, on the other hand, the need of the accused
public official to know the identity of the complainant
in order to prepare a defense. Each government must
decide for itself how best to resolve these tensions. One
possible resolution is the following.

To permit the ethics commission to weed out unsub-
stantiated or unfair accusations, ethics laws may provide
for a confidential probable cause notice to the alleged
violator. Only after an ethics commission receives the
answer to the notice and sustains probable cause would
the pleadings and proceedings become public.
Deliberations of the ethics commission, like a court’s
deliberations, remain private. Many ethics laws require
that any complainant who has submitted a sworn com-
plaint to the commission be given notice of the outcome
of the complaint. The complaint and the identity of the
complainant are usually kept confidential, unless the

complainant testifies at the hearing on the matter. In
addition, many governments have enacted so-called
whistle blower laws to protect public servants against
retaliation when they reveal (blow the whistle on)

waste, fraud, cor-
ruption, or ethics
violations. Absent
such protection,
government
employees may hes-
itate to report an
ethics violation or
may resist cooper-
ating in any inves-
tigation or hearing
on the violation.

Conclusion

In the United States, the public’s lack of confidence 
in the integrity of government has reached epidemic

proportions. Indeed, much of the public seems to 
believe that its public officials are either lazy or 
crooked - if not both - when, as a matter of fact, the
exact opposite is true. 

While they are certainly not as exciting as sting
operations and do not put many corrupt officials in jail -
they are not intended to - ethics laws, effectively
enforced, can go a long way toward reassuring the public
that its government is honest. What is true of corruption
is no less true of conflicts of interest. Conflicts of inter-
est will never be eliminated, not entirely. But they can
be controlled.
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government, complainants, and the public that the ethics
commission will address accusations of ethical
impropriety quickly, aggressively, and fairly.
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The Government of Jamaica should be congratulated
for introducing its proposed Access to Information

Act.i By adopting this law, Jamaica will join a rapidly
growing movement for increased governmental open-
ness. Even among parliamentary democracies with a long
tradition of secrecy, freedom of information laws have
been widely adopted. Twenty-five years ago, there was
no access-to-information (ATI) law anywhere in
Canada. Today, almost every government in Canada -
federal, provincial, or local - is subject to ATI require-
ments. These statutes are now considered to be quasi-
constitutional documents.ii There has been a similar
expansion of ATI law throughout Australian govern-
ments. Other nations -including New Zealand, Ireland,
the United Kingdom, and soon Scotland -have adopted
ATI laws as well. In many of the new democracies, the
right to information has been entrenched in national
constitutions. International treaties, such as the 1992
Rio Declaration and the Nice Treaty signed by European
leaders in December 2000, also recognize the fundamen-
tal importance of the right to information.

As the proposed Jamaican law points out, the right
to information is a bulwark for a system of constitutional
democracy.iii The right to information held by public
authorities is an instrument for protecting fundamental
civil and political rights, such as the right to fair treat-
ment by public authorities or the right to self-govern-
ment. It is also an instrument for promoting social and
economic welfare, by discouraging wasteful public 
spending and reducing uncertainty among citizens and
businesses about the direction of government policy.
Transparency is also recognized to be a prerequisite for
governmental legitimacy. Governments that do not

respect the right of access to information cannot expect
to hold the public’s trust.

Access laws play an important role in reducing 
corruption within government institutions. By making
available information about procurement processes and
successful bids, access laws make it more difficult for 
officials to engage in unfair contracting practices.
Similarly, access to information about decisions regard-
ing the conferral or withholding of other benefits by
government institutions, or regulatory or policing deci-
sions, reduces the probability that such decisions will be
taken for improper reasons. Access laws may also make 
it more difficult for senior officials to make larger policy
decisions that are not supported by sound analysis.
Access to information about the formulation of policy
can reveal instances in which policy decisions were
taken without careful consideration, and instances in
which decisions contradicted advice provided by 
professionals within the public service.

The broad principles that should govern the design
of ATI laws are now widely recognized. There should be
a presumption of openness, subject to well-defined
exemptions where disclosure would cause significant
harm to legitimate interests. There should also be a right
to information where some broader public good out-
weighs such harm, and easily-accessible and effective
enforcement mechanisms, to ensure that public authori-
ties respect the spirit of the law. Administrative restric-
tions, such as provisions imposing fees or barring
unreasonable requests, should also strike a fair balance
between the interest in disclosure and the costs imposed
by allowing access to information.
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The proposed Jamaican law contains several progres-
sive features and is broadly consistent with access to
information laws adopted elsewhere in the
Commonwealth. However, some of its provisions are
more restrictive than those of comparable ATI laws. The
Jamaican law would be strengthened by refining some
proposed exemptions: imposing limits on proposed “con-
clusive certificate” provisions; adding an overall public
interest test; strengthening appeal procedures; and
reconsidering the exclusion of some security and intelli-
gence functions and older government documents.

Exemptions To The Right To
Information

The list of exemptions contained in the proposed
Jamaican Access to Information Act does not differ

substantially from those contained in comparable laws in
other countries. Nonetheless, the wording of four
exemptions could be clarified to ensure that the public
interest in disclosing information is given proper weight.

Cabinet documents

Like many laws, the proposed Jamaican Act would
exempt Cabinet documents.iv However, it has been rec-
ognized in other countries that older Cabinet documents
do not need the same level of protection, because the
potential harm from disclosure is greatly reduced. For
example, Canada’s Access to Information Act limits its
exclusion to Cabinet documents that are less than twen-
ty years old.v New Zealand’s Ombudsman has also said
that the age of Cabinet documents must be considered
in applying the comparable exemption in New Zealand
law.vi Similarly, the Australian Law Reform Commission
has recommended that Australian law be amended so
that Cabinet documents older than twenty years are not
exempted.vii

Internal deliberations

The proposed law also exempts documents that con-
tain information about internal deliberations among
public servants.viii The comparable exemption in
Canadian law restricts this exemption to documents that
are less than twenty years old, and stipulates that certain
documents are not exempt if they relate to plans that
have already been put into operation.ix While
Australian law does not exclude older documents, it does
direct authorities to consider the public interest in dis-
closure, which may achieve the same result.x While the
proposed Jamaican provision also includes a requirement
to consider the public interest, it is weaker than the
Australian provision, because the Appeals Tribunal is
prohibited from considering whether the test has been
properly applied.xi

Interstate communications

The proposed law exempts documents containing
information communicated in confidence to the govern-
ment by or on behalf of a foreign government or by an
international organization.xii Canadian law adds the
condition that the exemption should not be applied if
the government or organization that supplied the infor-
mation consents to the disclosure.xiii Courts have inter-
preted this to mean that authorities have an obligation
to seek consent for disclosure of such documents.xiv

Departments follow a similar practice under American
law. A provision regarding consent similar to that found
in Canadian law might be appropriate, given the grow-
ing importance of interstate communications in the age
of globalization.

Breach of confidence

The proposed law exempts documents if disclosure
“could found an action for breach of confidence.”xv

Every law recogniz(ing is 538.j4m20 se.”s[on ocuments fw)73.9(. A closure is gr)Tj9d37722h8wWxv
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Conclusive Certificates

Among the most important restrictions in the 
proposed Jamaican law are those that permit the

use of conclusive certificates. Such certificates would 
be issued by the Prime Minister or another member of
Cabinet. A certificate may be issued when requested
documents are determined to be Cabinet records; or
because disclosure would prejudice security, defense or
international relations; or
because disclosure would under-
mine the government’s capacity
to manage the economy.xxiii

The certificate is intended
to conclusively resolve the
question of whether the public
interest is served by disclosure of information. The
Appeal Tribunal would have no authority to nullify such
certificates.xxiv There is no time limit on the force of
such certificates.

Other Commonwealth ATI laws also give ministers
the authority to issue conclusive certificates. Certificate
powers are generally stronger in the older access to infor-
mation laws, such as those of Australia and New Zealand
- but even these older versions are more limited than the
proposed Jamaican law. Even so, provisions in Australian
and New Zealand law have been sharply criticized, and
proposals have been made for significant reform.

Australia’s Freedom of Information Act, adopted 
in 1982, allows conclusive certificates on matters of
security, defence and international relations. However,
an Appeal Tribunal is permitted to review the Minister’s
decision and recommend the revocation of certificates. 
If the Minister chooses to ignore the recommendation,
he must read an explanation in the House of
Representatives or Senate.xxv Even so, a recent review

by the Australian Law Reform Commission recommend-
ed that the circumstances in which certificates may be
issued should be narrowed, and a two-year time limit be
imposed on some certificates.xxvi Two government offi-
cials familiar with the Australian law wrote at the time:

The provisions for conclusive certificates are now
anachronisms with little if any relevance to the con-
temporary world of [freedom of information] deci-

sions. Time has proven that the
substantive exemption provisions,
without the added strength of cer-
tificates, are in fact more than
adequate to the task of the
exemption of genuinely sensitive
documents. To some extent, the
certificate provisions are a hang-

over from the days before [freedom of information],
when the feared impact of the legislation was 
clearly exaggerated. . . . The provisions should be
removed from the Act, enabling the [Administrative
Appeals Tribunal] to reach a determinative decision
on the merits of the exempt status of documents.xxvii

New Zealand’s Official Information Act, also 
adopted in 1982, allows conclusive certificates for 
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security, defence or international relations, as well as law
enforcement. However, the Information Commissioner
retains the authority to ask for a reconsideration of the
decision to issue a certificate.xxviii Nevertheless, a 1997
review by the Law Commission of
New Zealand concluded that such
certificates were “in principle diffi-
cult to justify” and recommended
that the grounds for issuing 
certificates be narrowed to national
security alone. The Commission
preferred an alternative arrange-
ment in which the entire Cabinet
would be permitted to prevent disclosure only after 
an order had been made by the Information
Commissioner.xxix

Newer laws impose more restrictions on certificates,
and provider for closer oversight of certificate powers.
For example, Ireland’s Freedom of Information Act
allows conclusive certificates on matters relating to secu-
rity, defence and international relations, as well as law
enforcement. Although this limits the Information
Commissioner’s investigative function, the High Court
retains limited power to review and quash certificates.
Certificates expire after two years, although they may be
renewed. Ministers must also provide an explanation for
the certificate to a Cabinet committee, which must
undertake periodic reviews and request revocation of a
certificate where it is found to be unnecessary. Ministers
must also report annually to the Information
Commissioner on their use of the certificate power.xxx 

Similarly, the United Kingdom’s Freedom of
Information Act permits conclusive certificates to 
be issued relating to information held by security agen-
cies, or information whose disclosure might endanger
national security. These certificates limit the 
investigative role of the Information Commissioner.

However, the higher-level Information Tribunal retains
the authority to quash certificates.xxxi

Canada’s Access to Information Act contained no
such certificate powers until after
the September 11 terrorist attacks.
Anti-terrorism legislation adopted
in December 2001 gives the
Attorney General the authority to
issue certificates prohibiting the 
disclosure of information for the
purpose of protecting national
defence or national security.

However, the authority is limited in three ways: the cer-
tificate can only be issued after an order for release of
information has been made by the Information
Commissioner or a court; the certificate remains subject
to a limited form of judicial review; and the certificate
expires after fifteen e to mM0r3 Th the ce472ns subject



authorities also have a positive obligation to make 
internal manuals publicly available.xxxv Provisions
regarding fees for making requests may also be 
progressive, although this will
depend on careful implementa-
tion of the law.

Many ATI laws include
three kinds of fees: an applica-
tion fee; an hourly fee for
labour expended in searching
for records and preparing
records for disclosure; and a per-page fee for reproduc-
tion of documents.xxxvi All three fees play an important
role in controlling the demand for information. A sharp
increase in application fees can lead to an equally sharp
decline in the number of requests for information. In
some jurisdictions, officials also use estimates of likely
search and reproduction charges to encourage reconsid-
eration of broad requests for information. Non-govern-
mental organizations sometimes complain that discretion
over fees is abused, or that fees unfairly penalize poor or
non-business requesters.

Jamaica’s proposed Access to Information Act seems
to include a simpler fee system than that used in many
other countries. The law provides for an application fee,
and states that requesters shall pay “the cost of reproduc-
ing” documents.xxxvii There appears to be no charge for
labour expended in searching for records, reviewing
records, or preparing records for disclosure. This may
reduce the unfairness of the fee system for poorer appli-
cants. On the other hand, it also eliminates one of the
tools used in other jurisdictions to ease the burden on
public authorities.

This has two implications. The first is that there
may be stronger incentives for the government to 
establish a relatively high application fee. The second is
that public authorities may rely on another provision of

the proposed Jamaican law, which allows them to refuse
requests that “substantially and unreasonably interfere
with the authority’s operations.”xxxviii Firm decisions

about the reasonableness of
requests will also be encour-
aged by the proposed law’s 
stipulation that response 
times cannot exceed a total of
sixty days.xxxix

We should anticipate that
applicants will make a signifi-

cant number of requests for waiver of the application 
fee if it is set at a high level, and that there will be a 
significant number of complaints about authorities’
refusal to answer “unreasonable” requests. This could
cause lengthy delays in responding to requests, particu-
larly if applicants are required to exhaust internal
reviews before making complaints to the Appeal
Tribunal. In complicated cases, requesters could make
four complaints: one for internal review about the rea-
sonableness of the request; a second to the Appeal
Tribunal on the same subject; a third for internal review
of the substantive decision to withhold information; and
a fourth to the Appeal Tribunal on the same subject.
This problem could be dealt with by creating a quicker
process for dealing with complaints about fees or about
the reasonableness of requests - such as the elimination
of internal review procedures for such complaints, and
an expedited process for such complaints within the
Appeals Tribunal.

It may also be appropriate to include a specific
requirement for p.4064 Tm0.025 Tw-rbgthat request.d Jamaican law
refuer “unreasonable” requesta(unt re seation10(1)(b)).e



Enforcement Mechanisms

The effectiveness of the proposed Access to
Information Act will hinge largely on its enforce-

ment mechanisms. Experience elsewhere in the
Commonwealth has shown
that laws that fail to provide
quick and inexpensive proce-
dures for resolving complaints
will rarely be used.

Access laws typically
adopt one of three approacheto enforcement:

1. Individuals are given a right to make an “internal
appeal” to another official within the institution 
to which the request was made. If the administra-
tive appeal fails, individuals may appeal to an 
independent tribunal, which may order disclosure 
of information.

2. Individuals are given a right of appeal to an 
independent ombudsman or information 
commissioner, who makes a recommendation about
disclosure. If the institution ignores the recommen-
dation, an appeal to a court is permitted.

3. Individuals are given a right of appeal to a tribunal
or commissioner who has the power to order 
disclosure of information. No further appeal is 
provided for in the access law, although the 
commissioner’s actions remain subject to judicial 
review for reasonableness.

Many newer ATI laws adopt the third approach to
enforcement. It avoids internal appeals, which are
unlikely to produce a reversal of contentious decisions. It
also avoids the need for costly and time-consuming
appeals to courts.

The enforcement procedures described in the 

proposed Access to Information Act follow the first
model.xl This aspect of the bill is modeled on Australia’s
Freedom of Information Act. However, there is dissatis-
faction in Australia with this aspect of the law. In many
cases, internal review has failed to resolve disputes and

only added to costs and
delays. In 1995, the
Australian Law Reform
Commission recommended
that the law be amended so
that complainants have the
option of taking their com-

plaints directly to the independent Tribunal.xli In 
effect, the Law Reform Commission recommended the
adoption of the third approach to enforcement.

Problems of delay under Jamaican law could be 
particularly serious because of its approach to the 
handling of “unreasonable” requests and fee collection,
discussed earlier. Individuals may find that requests often
result in two successive complaints: the first about the
breadth of a request, and the second about withholding
of sensitive information. In such circumstances, a
requirement for internal review could prove especially
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The effectiveness of the proposed Access
to Information Act will hinge largely on its

enforcement mechanisms.



burdensome.

A second concern about enforcement procedures in
the proposed Jamaican Act relates to the authority of
the Appeal Tribunal. The law appears to give the
Appeal Tribunal the power to order disclosure of records
when it finds that complaints are justified. This would
be a positive feature of the proposed law. However, this
order power is subject to important restrictions relating
to conclusive certificates and
public interest tests, which
have been discussed earlier.

There may be another
important restriction. The
proposed Jamaican law says
that the Appeal Tribunal
“shall not . . . grant access to
an exempt document in so far
as it contains exempt matter.”xlii The language of
Australian law, upon which the Jamaican law is appar-
ently based, is different: it prevents a Tribunal from
granting access to information that it has determined to be
exempt matter.xliii The Australian wording makes it
more difficult for higher courts to interfere in Tribunal
judgments about disclosure of information. It should be
clarified whether change of words in the proposed
Jamaican law will give higher courts broader authority 
to reverse Tribunal decisions. If so, there is a risk that
public authorities will use this provision to make appeals
against adverse Tribunal decisions. Such appeals would
add substantially to costs and delays, and seriously 
discourage non-governmental organizations from using
the law.xliv

The Jamaican Appeal Tribunal also appears to have
more limited investigative powers than its Australian
counterpart. The Jamaican Appeal Tribunal will have
the right to call for and inspect documents.xlv By 

contrast, Australian tribunals also have the power to
issue summons to witnesses, compel production of 
documents and other evidence, and take evidence other
oath. There are also penalties for contempt of the
Tribunal under Australian law.xlvi

A final concern about proposed enforcement 
mechanisms will have to be addressed during the 
implementation of the proposed law. The work of the

Tribunal should be organized
to allow appeals without a
lawyer, and avoid delays
caused by excessive formality.
A recent review of
Newfoundland’s freedom of
information law concluded
that the need for legal repre-
sentation posed an insur-

mountable barrier for many citizens.xlvii Independent
review bodies in some jurisdictions have found that
informal mediation is an effective method of resolving
many complaints.

Other Limitations in the 
Proposed Law

Generally, the proposed Jamaican Access to
Information Act takes an appropriate approach in

defining the range of institutions that should be subject
to the right to information. Notably, it includes many
government-controlled corporations, as well as the dis-
cretion to include other organizations whose activities
are essential to the welfare of Jamaican society.xlviii

Provisions such as these will be important given the
growing role of the private sector and quasi-governmen-
tal organizations in providing public services.
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At the same time, the proposed Jamaican Access to
Information Act contains two other significant limita-
tions that deserve close scrutiny -one relating to the pro-
posed exclusion of parts of the security and intelligence,
and the other relating to older government documents.

Exclusion of security and intelligence services. A
first and significant restriction contained within the 
proposed Access to Information Act is the exclusion of
security and intelligence services, in relation to their
intelligence gathering activities. The rationale for 
protecting such information is obvious. The difficulty is
the method used for providing protection.

One method, used in Australian and British law, and
proposed in Jamaican law, is to completely exclude 
a class of particularly sensitive information from the
ambit of the law. Another method - used in New
Zealand and Canadian law -is to keep the information
under the ambit of the law, but to include in the law a
clear exemption that permits the withholding of such
sensitive information.

The choice of methods can have important 
implications for citizens. If a document is entirely
excluded from the law, citizens may find that they are
unable to use the proposed enforcement mechanisms
contained in the ATI law to resolve disputes about
access to the document. For example, the proposed
Jamaican law gives the Appeal Tribunal the right to call
for and inspect “exempt documents,” and to determine
whether the decision to deny access to those documents
was reasonable.xlix It is unclear whether the Tribunal
would have authority to inspect completely excluded
documents. This raises the possibility that there may be
no effective independent review to assure that the exclu-
sion is being properly applied. By contrast, the risk of
abuse by government is substantially reduced when sen-
sitive information is not automatically excluded from

the reach of the law. Governments can claim 
exemptions, but the independent Tribunal remains able
to review exempt documents to determine whether 
exemptions are justly applied.

Canadian experience supports this view. A recent
Canadian government study found that exemptions con-
tained within its Access to Information Act provided
“powerful and sufficient tools” for protecting sensitive
information held by the security and intelligence com-
munity.l A second study for the Canadian government
criticized another aspect of Canadian law, which
excludes -rather than exempts -Cabinet documents. 
The study observed that the government had “failed to
articulate any sound reason” for using an exclusion, and
recommended its replacement with an exemption that
would be reviewable by the Information Commissioner
and the courts.li

Exclusion of older documents. A second limitation
of the proposed Access to Information Act is the exclu-
sion of documents created more than seven years before
the implementation of the law, or about 1995.lii (The
Minister does have authority to issue orders extending
the ATIA to older records).liii The seven-year limit was
included in proposals released by the Prime Minister in
November 1998, and presented as a method of making
implementation of the law a “manageable exercise.”liv

This is a broader restriction than in other ATI laws.
No limits on access to older documents were included in
the laws of New Zealand, Canada or the United
Kingdom. Although Australia and Ireland excluded
some older documents, a caveat was added. Broadly,
Australian and Irish laws do not impose any limit on
access to older documents containing personal or busi-
ness information, or older documents that are needed to
make sense of more recent documents.lv
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Moreover, had government’s 1999 freedom of 
information bill been adopted, Jamaicans would have
had a right to documents creat-
ed after 1992. If the seven-year
rule cannot be removed, it
might be appropriate to loosen
the restriction so that it
includes all documents that
would have been covered by the 1998 proposals -that is,
all documents created after 1991. This is equivalent to
adopting a ten-year limitation.

Making Use of the Law

Jamaica’s proposed Access to Information Act 
represents a promising step toward improved 

transparency. The proposed law can be made more effec-
tive by refining some exemptions and rules about con-





make one extension “for a reasonable period of time, having

regard to the circumstances”: Section 9, Access to Information

Act (Canada).
xl Section 33(1)(a), Access to Information Act 2001 (Jamaica).
xli Australian Law Reform Commission (1995). Open Government:

A Review of the Federal Freedom of Information Act 1982.

Canberra: Australian Law Reform Commission. Report no. 77.

Page 13.6.
xlii Section 33(5)(b)(i), Access to Information Act 2001 (Jamaica).
xliii Section 58(2) of the Australian Freedom of Information Act

states: “Where, in proceedings under this Act, it is established

that a document is an exempt document, the Tribunal does not

have power to decide that access to the document, so far as it

contains exempt matter, is to be granted.” (emphasis added.)
xliv A 1997 study suggested that this had been the experience under

Quebec law, which gives courts broader latitude to review deci-

sions of its access to information commission: Macdonnell, Rod

(1997). Access law biased against public. Montreal Gazette.

Montreal. April 16, 1997. Page A9.
xlv Section 33(6), Jamaican Access to Information Act.
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xlvii Freedom of Information Review Committee (2001). Striking
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John’s, Newfoundland: Queen’s Printer. July 2001. Pages 35-36.
xlviii Sections 3 and 5(3)(b), Access to Information Act 2001
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xlix Section 33(6), Access to Information Act 2001 (Jamaica).
l Wark, Wesley (2001). The Access to Information Act and the

Security and Intelligence Community in Canada. Ottawa, Ontario:

Treasury Board Secretariat. August 2001. Part II.
li McIsaac, Barbara (2001). The nature and structure of exempting
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Ottawa: Access to Information Review Task Force. September
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Section 5(1)(b), Access to Information Act 2001 (Jamaica).
liii Section 5(2), Access to Information Act 2001 (Jamaica).
liv Office of the Prime Minister (1998). Ministry Paper 43/98:

Proposals for a Freedom of Information Act. Kingston, Jamaica:

Office of the Prime Minister. November 23, 1998. Page 17;



The scene: a small village in rural India. The whole
of the village has gathered to listen as public

records are being read out. A villager is listed in the pub-
lic record as having rented out his plough to the govern-
ment-sponsored irrigation project. “No,” he says, “I did
not do that. I was away in Delhi at my cousin’s wedding
at that time.” There is laughter, as well as outrage, as
people immediately discover how they have been tricked
and how public money has been siphoned away from
them and their village. More false information is
revealed: Examples such as items for bills for transport of
materials for 6km when, in fact, the real distance is just
1km. A worker, employed according to government
records on the construction of a new canal, stands up
and asks: “What canal?” Workers involved in the build-
ing of houses confirm that fifty bags of cement, not one
hundred, were supplied and used. At the end of the 
public hearing the chant goes up: “What do we want?
Information. What do we want? Information.” 

Introduction

Meaningful participation in democratic processes
requires informed participants. Secrecy reduces the

information available to the citizenry, hobbling their ability to
participate meaningfully.

Joseph Stiglitz, Former Senior Vice President and
Chief Economist of the World Banki

The Right to Know 

We live in an “information age.” There has been an
explosion in the amount of information held by govern-
ments, companies, non-governmental organizations

(NGOs) and other citizen organizations. Information is
power. Very often, the more you know, the more you are
able to influence events and people. For citizens and 
citizen organizations, it is an age of opportunity and
immense challenge. As a sector, civil society must 
ensure that it does not get left behind. Information is
vital for individual citizens, communities, and citizen’s
organizations if they are to fully participate in the 
democratic process. 

Information is not just a necessity for people - it is
an essential part of good corporate and state governance.
Weak companies and bad governments depend on secre-
cy to survive. Secrecy allows inefficiency, wastefulness
and corruption to thrive.

In terms of government, access to information allows
people to scrutinize the actions of their government and
is the basis for informed debate of those actions. For the
private sector, access to good information is vital for 
tendering, for open competition, and for an efficient
marketplace of ideas and products. 

When Jamaica passes its own law, it will be joining
an international bandwagon, one that has gathered great
momentum in recent years. But the international experi-
ence shows that for an access to information law to work
well in practice and to be useful to both government and
citizens and their civil society organizations, it should
meet a number of key principles. The purpose of this
paper, therefore, is to:

1. Look at the Access to Information Law from a 
practical user’s perspective and try and answer the
questions: 
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a. What is the value of an access to information law?

b. How can an access to information law be used? 

2. Set out the main principles that need to be adhered
to, if the Jamaican law is to be effective in practice
and valuable to its users.

3. Offer a concise evaluation of the current draft of
the Jamaican Bill in the light of the potential 
value of a strong, clear law and the international
experience. 

In doing so, a number of case studies are used to
illustrate the potential value of an access to information
law for all sectors of Jamaican society. In particular,
because of South Africa’s history and context, a more
detailed comparison with its law, the Promotion of
Access to Information Act 2000, is provided. 

The Global Trend Towards Greater Transparency 

It is not, perhaps, immediately obvious how and why
the right to access information is so important. But the
case of the Indian State of Rajasthan, where they say
“The Right to Know, the Right to Live,” helps make this
crystal clear. Deep in the rural communities, a peoples’
movement- the Mazdoor Kisaan Shakti Sangathan
(MKSS) organization- has shown how information can
empower ordinary people and improve their lives.
Historically, local people have had difficulty getting paid
the minimum wage. At election time, politicians would
make promises about the minimum wage in return for
votes, but these promises were rarely turned into reality.
Campaigners realized that it was only by obtaining the
relevant documentation, in particular the muster rolls (a
list of persons employed and wages paid), that they could
be successful. The right to information and the right to
survive thus became united in peoples’ minds.

Now Rajasthan, in common with most states in
India, has a Freedom of Information law. Its government

recognized that it was better to create a law that would
affirm the right to access to information and provide a
system to underpin this right. This is part of a global
trend; in the past twenty years many countries have
passed freedom of information laws. 

Often, the decision to protect peoples’ right to
access information has been part of a wider process of
democratisation. Since the end of the Cold War and
Communist rule at the end of the 1980s, there has been
a rush to pass such laws in Central and Eastern Europe.
Amongst others, Bulgaria, Bosnia, the Czech Republic,
Hungary and Slovakia have all passed laws in the last
decade. 

In the East, there is a similar trend. The Philippines
recognized the right to access information held by the
State relatively early, passing a Code of Conduct and
Ethical Standards for Public Officials and Employees in
1987. Thailand passed its Official Information Act in
1997, and similar laws have been passed in Japan and
South Korea. 

Most Western European countries, as well as longer-
established democracies such as the United States,
Sweden, Canada and Australia, all have access 
to information laws. And, in Africa, Nigeria is soon to
follow South Africa’s example by passing its own Act. 

Information, Democracy 
and Accountability



the result of a messiah complex which imbues political leaders
with a feeling that only they know what is best for the people
and that citizens cannot be trusted to make important deci-
sions on issues that affect their lives or how they want to be
governed.

Edetaen Ojo, Executive Director: Media Rights
Agenda, Lagos, Nigeria, October 2000. 

The Case of South Africa

Secrecy is a function as well as an effect of 
undemocratic rule. Throughout the apartheid era,

South Africa’s increasingly paranoid white minority 
government suppressed access to information-on social,
economic, and security matters-in an effort to stifle
opposition to its policies of racial supremacy. Security
operations were shrouded in secrecy. Government offi-
ecpprocial,



By entrenching an independent right of access to
information, rather than leaving it to be protected by
the right to freedom of expression as has generally been
the case in international human rights instruments, the
drafters underscored its significance in South Africa’s
constitutional order. 

Following the historic general election of 1994, the
interim constitution’s broad right of access to informa-
tion was expanded further. Section 32(1) of the final
constitution, enacted by the National Assembly in 1996,
guarantees “everyone...the right of access to any infor-
mation held by the state
and any information that
is held by another person
and that is required for the
exercise or protection of
any rights.” Not only is
the right of access to pub-
licly-held information no longer qualified by the stipula-
tion that the information be needed for the exercise or
protection of a right, but a qualified right of access to
information has also been established with respect to
private bodies and individuals. The legislation was, how-
ever, permitted to include “reasonable measures to alle-
viate the administrative and financial burden on the
state.” To balance, in other words, the state’s potentially
competing obligations to protect citizens’ information
rights and to provide fair, efficient, and cost-effective
administration.

The South African Law

The Promotion of Access to Information Bill reaches out
towards new horizons. It captures both the spirit and the

necessity of the age in which we live. Information is the life-
blood of our times; we need it to survive and to prosper,
almost as much as we need oxygen to live. This new law
does something truly innovative and truly radical. It aspires

not only to enhance an information rich society, but also to
democratize the use, ownership, application and access to
information. If information represents power, then we must
ensure that it is not monopolised by the rich and powerful.

Priscilla Jana ANC MP, National Assembly, February 2000. 

The South African Promotion of Access to



In addition, the Act’s objects include the 
empowerment and education of everyone so as to: 

1. understand their right to access information 

2. understand the functions and operation of public
bodies

3. effectively scrutinize, and participate in, decision-
making by public bodies that affect their rights. 

A System for Accessing Information

Beyond the fleshing out of the right to access
records, the South African (SA) Act, in meticulous
detail, creates a system for using the law. This is vital 
for its success. There is no point in having a law that
provides for the right to access to information, if there 
is not at the same time a clear and workable system of
mechanisms to enable citizens to use the law. 

Hence, the SA law requires government to ensure
that a manual is produced. This is a crucial obligation, 
as it will provide both
government and the
requester citizen with a
“road map” of the
records held by that part
of government. If the
manual is well produced,
it will enable govern-
ment to categorise
records and, thus, facilitate automatic disclosure or pub-
lication, as is encouraged by the Act. In addition, the
Information Officer must ensure that the relevant con-
tact details are included in the telephone directory. 

In particular, the Information Officer must decide
which records shall be automatically published. The 
evidence from other countries is that the more records
that are automatically published or disclosed, the easier
and cheaper it is for government to administer the law. 

Furthermore, deputy information officers must be
appointed in sufficient number to “render the public
body as accessible as reasonably possible for requesters 
of its records.” The SA Act envisages that deputy
information officers will be the operational hubs of the
new system of open information, reporting to the
Information Officer who, in most cases, is likely to be
the most senior person in the department or body (often
the Director-General). 

The SA law requires that a prescribed form be 
used so as to “provide sufficient particulars to enable an
official of the public body concerned to identify the
record or records requested.” With this and with the
request in general, the deputy information officers are

under an explicit duty to
assist requesters, thus
enabling the requester to
comply with the request
procedures. 

Most importantly, the
SA Act provides for clear
time limits: a decision
must be made within 30

days (though the transitional rules extend this period for
years one and two to 90 and 60 days respectively). The
Act sets out the specific grounds for extending the peri-
od of the decision and declares a deemed refusal, where
the time limit for making a decision is not met. 
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Private Information: 
The “Horizontal” Right to Know

Powerfully, the South African law also creates 
the mechanism whereby an individual citizen may
access privately-held information, so that he or she may
meaningfully exercise other rights in the Bill of Rights.
This applies especially to the group of rights in the 
constitution known as socio-economic rights, such as 
the rights to adequate health care, education and 
clean environment. 

It is also important for the right to equality. The
experience in other parts of the world has shown that in
equality cases it is very difficult to prove discrimination
due to a lack of evidence. Access to information will
facilitate such a claim by allowing an open assessment of
all the facts surrounding the alleged discrimination.
Equally importantly, therefore, if such activity is open to
scrutiny it may also serve as a deterrent to the continued
violation of rights. 

In terms of sectors such as banking and pensions, the
opportunity to use the legislation to expose unlawful or
unjust policies such as “red-lining” now exist. In the
realm of consumer protection there will be the opportu-
nity to ask for information relating to safety testing.
With product pricing- drugs, for example- there is the
opportunity to get information relating to the produc-
tion costs and profit margins and how these affect 



African economy, in contrast, has a budget of not much
over 20 billion US Dollars. 

So the question is: where does the real power lie?
We are dealing with a new set of power relations.
Horizontal rights seek to address the inequalities that





Using Its New Law to Powerful
Effect: South Africa: Case One

In 1999, the South African 
government decided to declare a
moratorium on the publication of
crime statistics, which are the subject
of considerable political controversy.
The reason provided for the moratori-
um was to improve the collation and
thereby the quality of the statistics.

The moratorium hampered the
work of concerned organizations com-
mitted to the transformation of crimi-
nal justice in South Africa. A
newspaper, the Cape Argus, took up
the argument with the government
and finally launched an application
for a specific set of statistics relating to car hijackings in
and around the main Cape Town freeway. The newspa-
per argued that it and its readers had the right to the
information because it was a matter of public importance
and interest. A South African NGO, the Open
Democracy Advice Centre (ODAC), intervened in
order to strengthen the case by showing how service-
providing NGOs, such as Rape Crisis, need thee



the Open Democracy Advice Centre (ODAC) for
advice on how to request this necessary information.
ODAC assisted the Group in preparing a formal applica-
tion under the South African Access to Information
Act. The Government conceded that there was a policy
document, but was nevertheless reluctant to release it. 

Having failed to provide a copy of the document
within the 90 day time limit, the Khulemani Group has,
on ODAC’s advice, now appealed the “deemed refusal”
to the relevant Information Officer, the Director-
General of the Department of Justice. He will now be
compelled to either provide the policy document or
point to the clause under the Act that exempts him
from having to disclose it. 

Either way there are due process protections; if an
exemption is applied- and it is difficult to see what
exemption could properly apply to this case- then the
matter can be further appealed to the Courts. Although
this case is causing frustrations to the Khulemani Group,
the key is that they do have legal redress and the law
provides both them and the government with a clear
process for determining access. 

New Access to Information Act is
Attracting Much Use: Bulgaria

Although the Bulgarian Access to Public
Information Act only came into force in July 2000,

citizens and citizen support organizations, such as the
Access to Information Program Foundation, have used it
regularly.v Completed or current cases include:

1. The Government was forced to provide 
information on the number of complaints of ethnic
or racial discrimination made by ethnic minorities. 

2. An environmental protection NGO requested 
minutes of Supreme Experts Ecological Council
meetings. 

3. An economic policy NGO has appealed the 
refusal by National Health Fund to release 
information of its regional units’ 2000 budgets 
and financial reports. 

4. An NGO has requested from the Central 
Electoral Committee the record of its vote 
counting procedures. 

5. A local citizens’ group has requested a copy of the
report on the noise level of a building in the town
where they live. 

Lessons for Citizens and Citizens’ Organizations

First, the right to access information creates the
opportunity to garner information to bolster the research
that underpins civil society organizations’ campaigns. 

Second, organizations have learned that they must
actually use the legislation, especially in the early days.
Requesters must be assertive and demand good service
under the law. The experience in the United States,
where they have had Freedom of Information laws for
over 30 years, shows that the early few years are crucial
in determining habits- on both sides. After that, systems
are created, and norms established. Thus, organizations
must take test cases, such as the South African test case
against the government’s crime statistics moratorium. 

Third, organizations must encourage government
towards a “right to know” approach, encouraging gov-
ernments to automatically publish the majority of its
information. The Internet age creates opportunities in
this respect, such as e-government (with user-friendly
search engines to help guard against the danger of over-
load).vi
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In general, blanket
exemptions are unattractive
in terms of usability from a
requester, citizen perspective,
because they focus on the
owner/holder of the informa-
tion rather than the informa-
tion itself. The better course
is to have clearly drafted
exemption sections for the type of record, rather than
broad blanket exemptions for the holding department or
entity. This is a better way of covering “intelligence
gathering” records. 

The current draft invites abuse, because so much 
of the activities of the police, for example, could be
brought within the loose rubric of “intelligence gather-
ing.” In the South African example concerning the
unlawful moratorium in the publication of crime statis-
tics, the preciseness of the national security exemption
meant that it was, rightly, hard for the South African
government to justify its unnecessary and unhelpful shift
towards secrecy. Armed with the current Jamaican draft,
the SA government would have been surely tempted to
claim that the crime statistics were an “intelligence
gathering” activity and thereby blanket-exempt. 

Exemptions

The wording of the exemption in clause 10(1)(b),
relating to refusal to grant access when the application
refers to “all documents” or “all documents of a particu-
lar kind” or with particular information, is a cause for
concern, mainly because of the potential chilling effect.
This is true even though subsection (2) provides some
additional guidance as to when the refusal provision may
be applied. The reason for this is that often it is
absolutely essential to access a whole class or type of
record, as both the Thailand schools case study above

and, again, the South
African crime statistics case
study show. 

Perhaps unwittingly,
clause 11(1)(b), which
states that “information that
could reasonably be regarded
as irrelevant to the applica-

tion” may be deleted, creates a further exemption for
“irrelevance” (albeit it adds a reasonableness test). The
general principle of good practice should apply: either a
record falls squarely within a clearly defined exemption
or it should be disclosed, and that arbitrary discretion-
making, such as that likely to be encouraged by clause
11(1)(b), should be removed as much as possible from
the decision-making process. 

Clause 18, the exemption of documents affecting 
the national economy, is far too loosely drawn. As it
stands, it would provide a block to the disclosure of any
record revealing corruption or maladministration in 
government.ix Moreover, the clause is likely to attract
unnecessary caution amongst those deciding access to
information requests. In the case of the South African
crime statistics, again, it is more than possible that 
decision-makers in government would decide that a
worsening crime rate would be bad for tourism and
investment and therefore bad for the economy. Yet, in
fact, the markets reacted adversely to the announcement
of the moratorium because it was felt that government
had something to hide and was choosing to hide the bad
news in an undemocratic fashion. 

The deliberative process clause (section 19), which
exempts from disclosure an official document that con-
tains opinions, advice or recommendations and/or a
record of consultations or deliberations, is flawed
because it fails to link the type of document to any form
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unattractive . . .The better course is to
have clearly drafted exemption sections
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broad blanket exemptions for the

holding department or entity.



of mischief. Where such clauses appear elsewhere, such
as in the U.S. or South African law, they are linked to
the notion of candour; the idea
is that policy-makers should not
feel restricted in terms of their
candour with each other during
the decision-making phase. The
Jamaican bill does not contain
any such limitation on docu-
ments that may be exempt from release. As currently
drafted, therefore, it is too broad an exemption and too
loosely drawn. 

Finally, unlike similar laws in other jurisdictions,
there is no general public interest override covering the
exemptions. Most laws around the world link a harm test
to the notion of public interest, so as to trump the
exemption when appropriate. 

The System

It is too early to say whether the Jamaican system, so
vital to the effectiveness of the law, will be good enough
and user-friendly enough. On paper, most of the provi-
sions that one would expect and hope to see are there.
For example, the time limits are reasonably clear and the
guiding information that public bodies must provide in
accordance with the First Schedule is in line with inter-
national good practice. 

However, effective implementation depends largely
on a combination of political will and adequate
resources. Where there is any doubt about either - as
there was and still is in South Africa - then the level of
procedural detail prescribed by the Act needs to be
increased. In this, as is the case elsewhere, the govern-
ing/implementing regulations will be very important. 

A Culture of Openness
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national security documents (section 14), cabinet 
documents (section 15) and documents affecting the
national economy (section 18). Given the concerns
raised about the breadth and looseness of all three sets 
of exemptions, it is particularly unfortunate that they
should be exempt from any sort of appeal or review. 

The Duty To Be Proactive - Adopting a 
Right to Know Approach

It is disappointing that the draft law neither 
mandates nor encourages the “right-to-know” approach
adopted in the most modern laws elsewhere. Inevitably,
this makes the law both less user-friendly and more
expensive and resource consuming to operate. 

Conclusion 

The current draft of the Jamaican Access to
Information Act, 2001, provides a strong platform

for enabling people to access the information that gov-
ernment holds in their name. As such, there is the
potential to bring about a new and meaningful level of
transparency to Jamaican governance and society, for the
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The Access to Information Act, 2001 is a very 
critical Bill that will give citizens the right to 

access official government documents, and other related
information except those exempted for legal and/or 
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Jamaica Chamber Commerce Dispute Resolution Foundation
Ms. Marcia Bryan Ms. Donna Parchment, Executive Director
Executive Director 5 Camp Road
7 East Parade P.O. Box 543
Kingston, Jamaica Kingston 5, Jamaica
T: (876) 922-0150 T: (876) 906-2456
F: (876) 924-9056 F: (876) 754-9769
Email: jamcham@cwjamaica.com Email: drf@mail.infochan.com

Jamaica Civil Service Association Farquharson Institute of Public Affairs
Mr. Wayne James, President Mr. Frank Phipps, Chairman
10 Caledonia Avenue 5 Lyncourt
Kingston, Jamaica Kingston 6, Jamaica
T: (876) 968-7087 T: (876) 978-6587
F: (876) 926-2042 Email: 



National Consumers’ League
Miss Joyce P. Campbell, President
29 Beechwood Avenue
P.O. Box 275
Kingston 5, Jamaica
T: (876) 926-6388
F: (876) 926-5545

Operation Save Jamaica
Mr. Bruce Fletcher, President
Kingston 5, Jamaica
T: (876) 960-6942
F: (876) 968-7662
email: bruceaf@hotmail.com

Stella Maris Foundation
Stella Maris Church Community
Monsignor Richard Albert
62 Shortwood Road
P.O. Box 1285
Kingston 8, Jamaica

St. Patrick’s Foundation
Monsignor Richard Albert, Founder and Chairman
193 Bay Farm Road
Kingston 11, Jamaica
T: (876) 925-9520
F: (876) 905-1575

Transformation Jamaica
Mrs. Donna Duncan-Scott, Managing Director
Care Of Jamaican Money Market Brokers Ltd.
6 Haughton Terrace
Kingston 8, Jamaica
T: (876) 960-3181
Email: donna_duncan@Jmmb.com

Transparency International
Ms. Beth Aub, Director
Box 74
Mona Post Office
Kingston 6, Jamaica
T: (876) 944-3219
Email: maub@anngel.com.jam
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Television News Editor at age 24 after being one of the
main directors of the nightly news from the tender age
of 19.

Colin, along with three (3) members of the Jamaica
Broadcasting Corporation formed a Public Relations and
Advertising Firm, Communication Services Limited in
1982. He served as Secretary and then Vice President of
the Advertising Agencies Association of Jamaica and
Treasurer of the Press Association of Jamaica.

Jimmy Carter (James Earl Carter, Jr.), thirty-ninth
president of the United States, was born October 1,
1924, in the small farming town of Plains, Georgia. He
was educated at Georgia Southwestern College and the
Georgia Institute of Technology, and received a B.S.
degree from the United States Naval Academy in 1946.
He later did graduate work in nuclear physics at Union
College. In 1962, Carter won election to the Georgia
Senate. He lost his first gubernatorial campaign in 1966,
but won the next election, becoming Georgia’s 76th
governor on January 12, 1971. He was the Democratic
National Committee campaign chairman for the 1974
congressional elections. Jimmy Carter served as president



His engagements have included projects for the
Organisation for Economic Cooperation and
Development, the Council of Europe, the United
Kingdom Department for International Development,
the World Bank, the Asian Development Bank, the
United Nations Office for Drug Control and Crime
Prevention, the United Nations Development
Programme, USAID, Transparency International, 
The Carter Center, national governments and private
sector corporations. For the past five years he has been 
the adviser to the Council of Europe’s Multidisciplinary
Group on Corruption.

As Commissioner of the ICAC he was responsible
directly to the Governor of Hong Kong for the conduct
of the campaign against corruption, and in particular for
the continuing drive to raise the ethical standards of
Hong Kong business.

Mr. de Speville is a lawyer who trained and practised
in London in the private and public sectors. He went to
Hong Kong in 1981 as a legal adviser to the Hong Kong
Government. He was Solicitor General from 1991 to
1993, when he was concerned mainly with criminal legal
policy and the implementation of Hong Kong’s newly
introduced human rights legislation.

Trevor Munroe is Professor of Government and
Politics at the University of the West Indies, Mona
Campus. He holds a doctorate in political science from
Oxford University and Bachelor of Science and Master
of Science degrees in Government from the University
of the West Indies. Professor Munroe has authored seven
academic books and a number of scholarly works on
democratic governance in the Caribbean. His most
recent book Renewing Democracy into the Millennium: The
Jamaican Experience in Perspective (1999) was completed
while at Harvard as a Visiting Scholar.

He is an Independent Senator in the Jamaican
Parliament and serves on various Joint Select
Committees dealing with governance issues, including
anti-corruption and access to information legislation. 
Dr. Munroe is also leader of one of Jamaica’s major trade
unions and a long standing activist in civil society. He is
a Rhodes Scholar and two-time Fullbright Fellow at
Harvard University.

Laura Neuman is the Senior Program Associate for
the Americas Program at The Carter Center. She directs
and implements transparency projects, including projects
in Jamaica, Costa Rica and the United States. Ms.
Neuman edited a widely distributed booklet on fighting
corruption in Jamaica and presented at a number of 
seminars relating to the proposed Corruption Prevention
and Freedom of Information Acts. In Costa Rica, she
worked with the government, private sector and non-
governmental organizations to coordinate a transparency
seminar on the role of civil society in monitoring public
contracting and procurement. As part of her work on
transparency, she facilitates The Carter Center’s Council
for Ethical Business Practices, a working group of leading
Atlanta corporations that act to promote the adoption
of business codes of conduct, integrity and transparency
in the private sector. Ms. Neuman has also worked on
election monitoring missions in Venezuela, Guatemala,
the Dominican Republic, Nicaragua, Peru and the
Cherokee Nation. Ms. Neuman led The Carter Center
international observation delegations to the Dominican
Republic (2000) and Venezuela (1999, 2000). She has
also recently co-authored an article on Venezuela for
Current History. In October 2000, she coordinated the
Challenges to Democracy in the Americas Conference
held at The Carter Center. Ms. Neuman is a member of
The Carter Center Human Rights Committee.

Prior to joining The Carter Center in August 1999,
Ms. Neuman was senior staff attorney for Senior Law 
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at Legal Action of Wisconsin, the state’s largest legal
services provider for low-income persons. In 1996, she
won the prestigious Older Adult Service Providers’
Consortium Advocate of the Year award. In 1997, 
Ms. Neuman worked in the Dominican Republic for 
one year, teaching AIDS awareness and education and
assisting in the formation and organization of a local
women’s cooperative. 

She is a 1993 graduate of the University of
Wisconsin law school, receiving the Ruth B. Doyle
Award for Leadership and Excellence. She received a
bachelor degree in international relations in 1989 from
the University of Wisconsin, Madison. Ms. Neuman is
presently working towards her Master’s degree in
International Public Health, with a specialty in 
infectious diseases, at Emory University.

Alasdair Roberts is an Associate Professor in the
Maxwell School of Citizenship and Public Affairs at
Syracuse University. He is also Director of the Campbell
Public Affairs Institute at Syracuse University. 

A native of Pembroke, Ontario, Canada, Professor
Roberts began his B.A. in politics at Queen’s University
in 1979. He received a J.D. from the University of
Toronto Faculty of Law in 1984, a Master’s degree in
Public Policy from the Kennedy School of Government
at Harvard University in 1986, and a Ph.D. in Public
Policy from Harvard University in 1994.

From 1990 to 2001, Professor Roberts taught in the
School of Policy Studies at Queen’s University, Canada.
He was Associate Director of the School from 1993 to
1995. He has also held visiting appointments at
Georgetown University’s Graduate Public Policy
Institute and at the University of Southern California’s
Washington Public Affairs Center. He was a visiting
scholar at the Council for Excellence in Government in
Washington, D.C. in 1997-98 and a fellow at the

Woodrow Wilson International Center for Scholars in
Washington, D.C. in 1999-2000.

Professor Roberts is currently a fellow of the 
Open Society Institute, New York; a visiting fellow at
the School of Policy Studies at Queen’s University; a
member of the Canadian Treasury Board Secretariat’s
Academic Advisory council; and a member of the 
Board of Editors of Public Administration Review.

His research focuses on two areas: public sector
restructuring, and transparency in government. His 
work has been widely published. He received the
Dimock Award for best lead article in Public
Administration Review in 1995 and the Hodgetts Award
for best English article in Canadian Public
Administration in 2000.
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